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Association Activities 


THE YOUNG LAWYERS COMMITTEE, Robert Coulson, Chairman, is 
collaborating with WCBS-TV in the presentation of a weekly 
panel discussion telecast Sundays at 4:30 p.m. on Channel 2. 
Prominent guests are interviewed by a panel consisting of three 
young lawyers who are members of the Association. 


o@o 


IN JUNE the Chairman of the Committee on Municipal Affairs, 
Joseph D. McGoldrick, urged the enactment of the Code of 
Ethics for the City of New York, which was subsequently enacted. 
The Committee’s statement follows: 


“The Bar Association’s Committee on Municipal Affairs, by special refer- 
ence from the President of the Association, has been considering the report 
of your committee and the proposed changes in the City Charter and Admin- 
istrative Code. Now that the State Legislature has adopted, and the Governor 
has signed, the amendment to Section 886 of the Charter, which your com- 
mittee recommended, attention naturally shifts to the Code changes. 

“These matters have been carefully reviewed by our committee at several 
meetings. Our committee is heartily in favor of the provisions relating to 
paid officers and employees of the City. We are, however, gravely concerned 
about the proposal to extend these provisions to the unpaid members of 
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boards, such as the Board of Education, the Board of Higher Education and 
other unpaid public bodies. These members render service of great value to 
the City. Clearly, they and their partners and associates should not handle 
any matters relating to the agencies on which they serve. But to extend this 
prohibition to matters before other City agencies would preclude many of 
these board members from serving the City. 

“Accordingly, we are of the opinion that the proposed Code section 
898.1—0 should be amended to read: 


“*No person serving the city without compensation shall appear either 
directly or indirectly before any such agency, on behalf of private 
interests, other than charitable, religious or educational, in matters 
involving the agency in which he serves.’ 


“Apart from this, our committee heartily endorses the proposal to amend 
the Code and create a Board of Ethics. We should regard it as extremely 
unfortunate if difference of opinion as to this unwise extension of an other- 
wise sound and salutory proposal should prevent the enactment of the sound 
and proper portion of the Committee’s program. 

“Your committee is to be congratulated on a courageous and constructive 
contribution to a difficult problem. We hope you will press for the alteration 
we suggest and the speedy adoption of this measure.” 


o@o 


THE COMMITTEE on Patents, Floyd H. Crews, Chairman, has 
approved H. J. Res. 3, which would establish a policy for the 
determination of rights of the Government and its employees in 
inventions made by such employees. The Committee also con- 
sidered proposed interim regulations of the National Aeronautics 
and Space Administration interpreting Section 305 of the Na- 
tional Aeronautics and Space Act. The Committee believes “‘that 
the interests of the United States would be best served if the 
Contractor would retain title to all inventions made under the 
National Aeronautics and Space Act of 1958 and the Administra- 
tor retain for the Government only a non-exclusive royalty-free 
license.” 
°@o 

In JUNE, Richard W. Hogue, Jr., Chairman of the Committee on 
Federal Legislation, represented the Association at hearings held 
by the Senate Judiciary Committee on S. J. Resolution 57, which 
would amend the Constitution so as to eliminate the power of 
Congress to deprive the Supreme Court of appellate jurisdiction 
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as to law or fact in cases arising under the Constitution. ‘The reso- 
lution was introduced by Senator Javits and was approved by the 
Committee on Federal Legislation. In his statement Mr. Hogue 
said, ““The court is the body to which is entrusted the duty of 
expounding and interpreting the Constitution. It has tradition- 
ally been the defender of Constitutional rights, privileges and 
liberties from arbitrary action. The tripartite division of power 
is basic to our system of Government. The independence of the 
Supreme Court should be preserved and its judicial function 
protected from an invasion by legislative action.” 


as 


AT A midsummer meeting, the Committee on Real Property Law, 
Mendes Hershman, Chairman, discussed the new proposed zon- 
ing resolution. Reports on various aspects of the resolution were 
considered and the Committee voted to prepare a definitive 
report in the late fall. 

o@o 


THE COMMITTEE on the Association Fellowship, Thomas O’Gor- 
man FitzGibbon, Chairman, has selected Daniel Steiner as the 
Fellow for the coming year. Mr. Steiner graduated magna cum 
laude from Harvard College, where he was awarded the Charles 
Eliot Medal for outstanding contributions to the College. Fol- 
lowing his graduation Mr. Steiner studied Far Eastern history for 
a year at the University of London. He received his law degree 
from the Harvard Law School. While at Law School he was Head 
Proctor for Harvard College and a Teaching Fellow in General 
Education. He was admitted to the New York State Bar in 
July, 1958. 




























The Calendar of the Association 


for October and November 0 

(as of October 1, 1959) O 

October 1 Meeting of Committee on Labor and Social Security O 
Legislation 


Meeting of Committee on Domestic Relations Court 


O 
October 5 Dinner Meeting of Committee on Professional Ethics 
Meeting of Committee on Entertainment 
Dinner Meeting of Committee on Municipal Court 
Dinner Meeting of Committee on Rent Control Laws N 
October 6 Meeting of Special Committee on Banking N 
October 7 Dinner Meeting of Executive Committee n 
Meeting of Section on Wills, Trusts and Estates 
N 
October 8 Meeting of Committee on Legal Aid 
N 
October g Meeting of Special Committee on the Federal Con- 
flict of Interest Laws nN 
October 10 Meeting of Special Committee on the Federal Con- 
flict of Interest Laws 
October 13 Dinner Meeting of Committee on Insurance Law 
N 
October 14 Dinner Meeting of Committee on Federal Legislation 
Dinner Meeting of Committee on the Bill of Rights 
Dinner Meeting of Library Committee 
N 
October 1g Dinner Meeting of Special Committee on Military 
Justice 
October 20 Stated Meeting of the Association, 8:00 P.M., Buffet N 
Supper, 6:15 P.M. N 
i 


October 21 Meeting of Committee on Admissions 
Dinner Meeting of Committee on Trade Marks and 
Unfair Competition 
Meeting of Committee on Foreign Law 
Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 
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Meeting of Committee on Labor and Social Security 
Legislation 


Dinner Meeting of Committee on Aeronautics 


Meeting of Committee on Real Property Law. Sym- 
posium: “The How and Why of Title I,” 8:00 P.M. 


Meeting of Special Committee on the Federal Con- 
flict of Interest Laws 


Meeting of Special Committee on the Federal Con- 
flict of Interest Laws 


Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


Dinner Meeting of Committee on Professional Ethics 
Dinner Meeting of Committee on Legal Aid 
Meeting of Library Committee 


Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 


Meeting of Committee on Admissions 

Dinner Meeting of Committee on Trade Marks and 
Unfair Competition 

Dinner Meeting of Committee on Foreign Law 


New York City Regional Rounds of Moot Court 
Competition. Sponsorship Young Lawyers Com- 
mittee 


New York City Regional Rounds of Moot Court 
Competition. Sponsorship Young Lawyers Com- 
mittee 


Meeting of Committee on Increase of Membership 


Dinner Meeting of Committee on Aeronautics 











Report of the President 


1958-1959 


At the memorable special session of the United States Court of 
Appeals held last Spring to commemorate 50 years of judicial 
service by Judge Learned Hand, Chief Judge Clark read a mes- 
sage from Mr. Burlingham to Judge Hand, which included this 
tribute: “You have had great things to do, and you have done 
them greatly.” 

To do great things greatly is certainly a goal for our Associa- 
tion, and we must always strive to attain it. During the past year, 
it is fair to say that we have done many useful things and have 
done them in a useful way. The full reports of our Committees, 
which accompany this report, are proof of that. If the member- 
ship would be diligent in reading these reports, I am sure their 
pride in the Association would be refreshed and renewed. I can 
give here only a most inadequate summary of the reports, but 
I welcome this opportunity to express again my gratitude to the 
chairmen and members of Committees for the fine work they 
have done during the year. 

However, before commenting on the work of our Committees 
I should like to review the important action taken at the Stated 
Meetings of the Association, because it is at these meetings that 
the entire membership can, if it wishes, participate in our work. 
I cherish this Association’s “town meeting” way of doing busi- 
ness, although it contrasts sharply with the practice of most Bar 
Associations which run their affairs through Boards of Governors, 
Houses of Delegates and the like. I should like to see a better 
attendance at these meetings, not only because important busi- 
ness is transacted at them, but also because, as Whitney North 
Seymour once pointed out, “those of our members who do not 
attend the meetings are missing some of the values of our profes- 
sional comradeship.”” For example, at the October meeting we 
supported by resolutions the gallant fight of the Bar of Hungary 
to maintain its independence. At the same meeting, action was 
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taken on the qualifications of some 24 candidates for judicial 
office. Also at that Stated Meeting, on the recommendation of the 
Committee on Medical Jurisprudence, the Association approved 
a proposed amendment to the Civil Practice Act which would 
extend the statute of limitations in malpractice actions to two 
years, running from the time of the discovery but in no event 
more than four years after the commission. 

In December we had the pleasure of conferring an Honorary 
Membership on the distinguished New Zealand lawyer and diplo- 
mat, our old and good friend, Sir Leslie Knox Munro. Action 
taken at other meetings included unanimous support for the 
recommendations of the Judicial Conference for modernization 
of the court structure; approval of the recommendations of the 
Committee on International Law as to the act of state doctrine 
in the United States courts; approval of the prompt ratification 
of The Hague Protocol amending the Warsaw Convention; and, 
last but not least, the adoption of a resolution declaring ‘‘that the 
Supreme Court of the United States is the keystone to our inde- 
pendent judiciary, which is the foundation of the Rule of Law 
in our country,” and calling on all members of the Bar “‘to sus- 
tain the independence of the court as an institution and its au- 
thority to interpret the Constitution and the laws of the United 
States.” 

The improvement of the administration of justice is the high- 
est continuing obligation of the Association. This year a major 
contribution to an improved judicature was made by the Legis- 
lature when it adopted a comprehensive plan of court reorgan- 
ization based on the fine report of the Judicial Conference. The 
Special Committee on the Administration of Justice labored dili- 
gently to bring this about and its Chairman, William C. Chanler, 
testified at the Joint Legislative Hearings. The Association whole- 
heartedly supported this legislation, aware as we were of its 
imperfections, because it was the best plan to have any hope of 
legislative approval last winter. Before it will become law it must 
be approved by the 1961 Legislature, and by a referendum of the 
voters of the State. We will resist any attempts to weaken the plan, 
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and support any practical improvements that may be made. I 
hope that every member of the Association will lend his or her 
support to the end that this comprehensive reorganization and 
simplification of our court structure will become a reality as soon 
as possible. 

One of the most important features of the court reorganization 
plan is the establishment of a Family Court. This is a goal for 
which the Committee on the Domestic Relations Court and other 
Committees of the Association have worked for a number of years. 
The proposed court is an important step in the right direction 
but falls short of the recommendations of the Association’s Com- 
mittees in that the determination of status remains within the 
exclusive jurisdiction of the Supreme Court. 

Our Special Committee on the Family Part has conducted a 
continuous study of the operation of the Supreme Court’s Family 
Part since its establishment in 1955. As a result of the Commit- 
tee’s recommendations the Part was given permanent status, two 
social workers were made an integrated part of the staff and psy- 
chiatric services provided. The Committee is now recommending 
centralization of administrative direction of the Court in a single 
judge and improved physical facilities for the social workers. Con- 
sideration has also been given to legal problems created by the 
use of social workers for investigatory purposes and the use of 
their reports. The Special Committee has in addition to its regu- 
lar members a panel of advisory members who are representative 
of the social work, medical and psychiatric professions. There is 
a unanimity of view that this cooperative effort among the legal, 
social work and medical professions has been extremely helpful. 
Commencing with the next Association year the functions of this 
Special Committee will be merged into those of the newly created 
Special Committee on Family Law which will have a somewhat 
broadened jurisdiction. 

One of the important achievements of The Temporary Com- 
mission on the Courts was the creation of the Advisory Commit- 
tee on Practice and Procedure, which is charged with the duty of 
revising the Civil Practice Act and the Rules of Civil Procedure. 
We welcomed the opportunity to cooperate with the Advisory 
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Committee by appointing representatives to a Joint Committee 
established for that purpose by the New York State Bar Associa- 
tion under the able chairmanship of William E. Jackson. 

During the past year two important and distinguished reports 
were published by Special Committees. One of these was “Equal 
Justice for the Accused,” the first comprehensive study of public 
defender systems. The report was made under the supervision of 
a Joint Committee chaired by Robert von Mehren and composed 
of representatives of the Association and of the National Legal 
Aid Association. The report has been widely distributed and is 
proving useful to communities which already have some organ- 
ization for the defense of the indigent as well as in communities 
where plans are being made for the establishment of a defender 
system. 

This year also saw the publication of “Freedom to Travel,” 
the report of the Special Committee to Study Passport Procedures 
under the chairmanship of Fifield Workum. This report in the 
words of the Committee is “an independent study of travel and 
passport controls by the government of the United States. In 
addition to containing the history of passports in this nation, the 
report sets forth recommendations and conclusions dealing with 
such subjects as the proper grounds for restraining an individual 
and for determining whether his interest in travelling is over- 
weighed by the national interest or the national security; the 
grounds upon which the Department of State may ban entire 
areas for travel by United States citizens; the use of information 
given by undisclosed witnesses; and the principles that might 
apply in new legislation and State Department regulations.” 

Two other such reports will be published during the coming 
year. One will deal with the important and vexing problems 
involved in the application of the Federal conflict-of-interest 
statutes. The Committee has had the most complete cooperation 
from governmental departments and the report will make, I 
believe, an important contribution not only to the problem of 
recruitment for government service but to problems relating to 
employment after leaving government service. 

The second report I refer to is one on court congestion. In 
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preparing this report for the first time an attempt was made to 
interview in depth litigants in personal injury actions. The inter- 
views are conducted in accordance with accepted standards of 
sampling and should throw new light on why this type of litiga- 
tion reaches our courts in such overwhelming numbers and may 
suggest some methods for controlling the flow of this litigation. 

I am sometimes asked whether these long range studies made 
by Special Committees on subjects of more than local concern 
do not tend to divert Association energies from our traditional 
and primary interests as represented by our Standing Commit- 
tees. The vigor, vitality and energy of those Committees and the 
large number of members seeking service on them is proof that 
this is not the case. Moreover there is an exchange of ideas and 
information between the Special and Standing Committees. The 
passport study has encouraged and supplied the Bill of Rights 
Committee and the Federal Legislation Committee with infor- 
mation in the consideration of pending legislation in this field; 
the Administrative Law Committee has profited from studies of 
certain aspects of the conflict-of-interest statutes; and the Com- 
mittees dealing with the courts will be aided by the new material 
developed in the court congestion study. 

Last year my predecessor reported fully on improvements in 
the Association’s internal management procedures and physical 
plant that were then under way. I am happy to report that these 
improvements have been successfully completed and we can now 
return to the substantive aspects of our work with confidence 
that they will be carried on more efficiently, more economically, 
and under more pleasant surroundings. For this achievement we 
are all grateful to Albert R. Connelly and Lewis M. Isaacs, Jr., 
who bore cheerfully the unrewarding task of resolving the many 
problems which arose during the transition. 

An important part of the work of our Committees must always 
be the consideration of proposed legislation. Over the years we 
have perfected our techniques for dealing promptly with pend- 
ing legislation so that in Congress and in the Legislature there 
is a growing appreciation of the value and influence of our objec- 
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tive, informed and timely reports. I can cite only a few outstand- 
ing examples. 

The Committee on State Legislation continued to enhance its 
reputation and that of the Association. The Committee printed 
175 reports in its bulletins this year including some 40 reports 
prepared by other Committees of the Association. After adjourn- 
ment of the Legislature the Committee received some 300 re- 
quests from the Governor’s counsel for comments on legislation 
then before the Governor for executive action. With what the 
able chairman of the Committee describes as “the wholehearted 
and unfailing cooperation of other Committees of the Associa- 
tion” his Committee was able in virtually all instances to make 
a full study of each bill and make a written report of the Asso- 
ciation’s views to the Governor’s counsel. The chairman notes 
in his report that the Governor’s counsel, Roswell B. Perkins, 
was a former Secretary of the Committee and that his first assist- 
ant (now his successor), Robert MacCrate, was a former chairman. 
The chairman also reported, ““The Committee was gratified by 
the continuing interest in Albany in the Committee’s work, as 
evidenced by the requests from individual legislators for the 
Committee’s views on pending measures, the frequency with 
which bills reported on by the Committee were thereafter 
amended by their sponsors to meet the Committee’s objections, 
as well as by the reliance placed on the Committee’s recommenda- 
tions in the Governor’s messages.” 

The Committee on Federal Legislation also had a busy and 
useful year. In the June issue of THE RECORD, the Committee 
published an important report which analyzes in a scholarly and 
comprehensive way the action taken by the House of Delegates 
of the American Bar Association and the report of that Associa- 
tion’s Special Committee on Communist Tactics, Strategy and 
Objectives. The report of our Committee and its supporting 
memoranda contribute greatly, in my opinion, to the clarifica- 
tion of the important issues that were before the American Bar 
Association. This report and the unanimous action taken by the 
Association to support the Supreme Court of the United States 
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and the Rule of Law demonstrate again that the Association is in 
the forefront in the protection of our liberties. 

In connection with the preparation of this report, the Com- 
mittee on Federal Legislation has reviewed a number of bills 
dealing with the internal security area and has examined closely 
the subject of whether the recent decisions of the Supreme Court 
reflect a disregard of our security needs. I had the privilege of 
presenting some of the views of the Committee before the Senate 
Internal Sub-Committee and I am hopful that the work of the 
Committee on Federal Legislation will be influential in an area 
where, at the present time, there is a great deal more heat than 
light. The Committee has also prepared an important report and 
suggested legislation dealing with the situation that arises when 
the President of the United States becomes unable to discharge 
the duties of his office. 

The Committee on the Bill of Rights with the cooperation of 
the Committee on Federal Legislation prepared a report on H.R. 
4957 which would in effect overrule the decision in Mallory v. 
United States by providing that evidence, including statements 
and confessions, should not be inadmissible solely because of 
delay in arraignment. Both Committees opposed the legislation. 

In another important field of federal legislation the Admin- 
istrative Law Committee continued its interest in pending 
legislation concerned with the revision of the Administrative 
Procedures Act, the establishment of administrative courts and 
the office of Federal Administrative Practice. The Committee is 
also studying licensing procedures and criteria of the Federal 
Administrative Agencies; amendments to Rule 133 of the Secur- 
ities and Exchange Commission, and H.R. 13311, which provides 
for limited judicial review of deportation and exclusion orders of 
the Immigration and Naturalization Service. 

Not without some lively and informed debate, the Committee 
on Aeronautics secured approval at the March Stated Meeting of 
the Association of its report on the Warsaw Convention and The 
Hague Protocol. The report recommended that the President and 
Senate be urged to approve the Protocol and also suggested some 
changes in the Convention. The Committee is also preparing a 
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careful analysis of the Federal Aviation Act of 1958, which the 
Committee believes is “probably the most significant item of 
aviation legislation which has been adopted by Congress in recent 
years.” 

In a quite different field the Committee on Arbitration was 
influential in securing the enactment of two new statutes affect- 
ing arbitration (Chapters 235 and 232 of the Laws of 1959). The 
first, an amendment to the Civil Practice Act, establishes a statute 
of limitations in arbitration corresponding to the statutes of 
limitations which presently prevail in the courts of this state as 
regards suits instituted there. The second statute amends Section 
148 of the Civil Practice Act relating to “valuations, appraisals, 
etc.” 

The Copyright Committee continued to give close attention 
to legislation within the field of its interest and to maintain its 
cordial relationship with the Copyright Office. An interesting 
example of this Committee’s usefulness to the entire Bar is its 
support of the project for the establishment of a Copyright Pub- 
lications Center for the eastern part of the United States in New 
York City. The Center would have an extensive library of bul- 
letins, articles, publications, translations and other like docu- 
ments respecting copyright, past as well as current. The collection 
would be made available to lawyers, students and other qualified 
persons for information and research purposes. The plan is to 
establish the Center at the New York University Law School. 
The Association’s own library had first been considered as the 
location for such a Center, but the limitations as to access of the 
general public and the Bar at large to our library ruled out con- 
sideration of that possibility. However, the Committee has had 
the valuable cooperation of the Association’s Librarian in con- 
sidering this project. 

The Committee on Corporate Law is working in close coop- 
eration with the Joint Legislative Committee to study the revi- 
sion of the corporation laws. Each report and draft issued by the 
research staff of the Joint Legislative Committee is considered 
by our Committee and written reports submitted to the Joint 
Legislative Committee. The Committee enjoys a happy working 
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relationship with the Committee on Corporation Law of the New 
York State Bar Association, which, together with the continuing 
administrative and clerical cooperation between the Committees, 
has greatly facilitated their common task. 

The Committee on Medical Jurisprudence continues its effort 
to encourage legislative action modifying the M’Naghten Rule 
and the problem which hospital liens present to the settlement 
of cases which the parties and the court feel ought not to go to 
trial but which cannot practically be settled because the hospital 
is unwilling to reduce its statutory lien in the interest of dispos- 
ing of the matter. The Committee is drafting legislation which 
would permit modification of the liens at pretrial by some pro- 
cedure, summary or otherwise, which would protect the interests 
of the hospital and the parties. Under the auspices of the Com- 
mittee there was established this year a Joint Medical-Legal 
Committee on which are representatives from the County Medi- 
cal Societies and the Association. The Joint Committee has 
explored a number of interesting problems and will in time 
prove to be a valuable link between the two professions. 

The Committee on Real Property Law sponsored several bills 
in the Legislature, but only one of these was enacted into law. 
This bill changes the Common Law Rule as to holdover tenancies. 
(Chapter 114, Laws of 1959). The Committee, however, had the 
satisfaction of persuading the Law Revision Commission to with- 
draw two bills to which it had objected in reports made to the 
Commission. ‘Two important new proposals are before the Com- 
mittee, one dealing with legislation which would reform the 
eminent domain procedures in New York City and a second deal- 
ing with the codification of urban renewal laws. The Committee 
has also started work on a report dealing with the proposed new 
zoning resolution for the City of New York which, because of its 
complexity and its far-reaching effects on the future development 
of the City, will require concentrated effort so that when the City 
Planning Commission holds its official hearings in the fall the 
position of the Association can be defined. 

In a related field the Committee on the Surrogates’ Courts 
sponsored three bills which became law at the 1959 session of the 
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Legislature. Two of these bills changed the restrictive New York 
rule limiting accumulations of income to those for the benefit 
of minors, with requirement for lump sum payment to the minors 
of their respective shares of accumulations upon attainment of 
majority. The new legislation applies the present New York per- 
petuities period as the period of limitation on accumulations. 
The third bill establishes uniformity with respect to the rules 
involving disposition of appointive assets and personal assets by 
providing that the multiple lives rule shall apply to the exercise 
on or after September 1, 1958, of any power granted or reserved 
prior to that date. ‘The Committee’s influence with the Legisla- 
ture is also indicated by the fact that the Committee disapproved 
of 25 bills of which only two became law and one of these after 
the original bill was amended to include suggestions made by the 
Committee and the other after the Committee had withdrawn its 
objection. 

During the past several years this Committee has contributed 
greatly to the enactment of progressive legislation that is of great 
practical benefit to the citizens of the state. Due to the technical 
nature of the legislation, little or no general publicity was given 
to this important achievement. This, of course, is true of a great 
deal of the constructive work of the Association. Reporting of 
legal news in the public press is still confined to the sensational 
criminal trial and perhaps this will always be true. We have dis- 
cussed this problem from time to time with responsible news- 
paper executives and they would, I am sure, welcome practical 
suggestions for the improvement of legal reporting. 

Three years ago when the Committee on Trade Marks and 
Unfair Competition was established the Committee set for itself 
the task of defining the concept of unfair competition and of 
incorporating that definition in a new federal act dealing with 
unfair competition so as to eliminate the confusion presently 
existing in the field. The Committee did draft a new federal un- 
fair commercial activities act and it has been introduced in the 
Congress by Representative John V. Lindsay, a member of the 
Executive Committee. 

Some ten bills in the Congress and six bills before the New 
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York Legislature were reported on by the Committee on Trade 
Regulation. In the case of four of the bills in the Congress the 
Committee requested that the Antitrust Subcommittee of the 
House Committee on Judiciary have a representative of the Com- 
mittee at the hearings, and a representative of the Committee did 
testify at the hearings. 

The Committee on Taxation was also represented at hearings 
before the Committee on Ways and Means of the House of Rep- 
resentatives. These hearings dealt with the reports of the advi- 
sory group on three complex areas of income taxation: Corpora- 
tions and their shareholders, estates and trusts and their bene- 
ficiaries, and partnerships and partners. The Committee sup- 
ported the advisory group reports and its statement and memo- 
randum are reproduced in the printed hearings on the advisory 
group recommendations. The Committee continued its review 
of state legislation affecting taxation. 

The Special Committee on Atomic Energy, working with a 
similar Committee of the New York State Bar Association, ap- 
proved legislation regulating the peaceful uses of atomic energy 
in this state. Oscar M. Ruebhausen, Chairman of the Commit- 
tee, also served as adviser to the Governor on matters relating to 
atomic energy and protection against atomic attack. 

As a result of the thoroughgoing revision of the By-laws 
brought about by a Subcommittee of the Executive Committee 
of which Henry Blackiston was Chairman, the Special Commit- 
tee on Atomic Energy has now been made a standing Committee 
of the Association. A new Special Committee on Science and 
Law has been created, as well as a Special Committee on Banking. 

This has been an active and fruitful year for the Committees 
on Foreign Law and International Law. The Committee on For- 
eign Law continued its work on selected legal problems relating 
to investment abroad and in the June RECoRD published an analy- 
sis of the Guaranty Program of the International Cooperation 
Administration. It has also given attention to the new European 
Economic Community and intends to publish in the fall a report 
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on the Treaty of Rome. The activity of this Committee continues 
to be of the greatest importance to lawyers called upon to counsel 
their clients upon matters of international trade and finance. 

The Committee on International Law submitted a report 
which was approved at the May Stated Meeting on the so-called 
Act of State Doctrine. The resolution calls on the State Depart- 
ment to take appropriate action to effectively limit the number 
of cases in our courts where recovery is denied through the invo- 
cation of the Act of State Doctrine by more timely and specific 
indication as to what cases may appropriately be the subject of 
this Doctrine. ‘The Committee has also prepared an important 
report on the 1958 Geneva Convention relating to the territorial 
sea, navigation on the high seas, fishing on the high seas and the 
continental shelf. Our valued member, Arthur H. Dean, who 
was Chairman of the United States Delegation at the Geneva Con- 
ference, rendered great assistance to the Committee in this regard. 
The Committee also considered the matter of the jurisdiction of 
the International Court and the desirability of repealing the 
Connally amendment, and is giving careful attention to the 
requisite qualifications of United States appointees to Interna- 
tional Courts or quasi-judicial bodies. 

The Committees charged with observing the operation of the 
various courts in New York City have, as usual, been diligent. 
The main concern of the Committee on Courts of Superior Juris- 
diction during the year has been the evaluation of mandatory 
pretrials, pretrial masters and the case assignment system as a 
means of more efficient judicial administration of the work load 
in the local federal courts. Preliminary studies indicate that man- 
datory pretrials in all cases could result in a breakdown rather 
than improvement of the court’s administration of its case load. 
The Committee has also considered an amendment of the rule 
of the Appellate Division, First Department, respecting the state- 
ment of readiness, since the rule in its current form seems to be 
contributing to delay rather than ameliorating it. 

The Committees on the City Court and on Criminal Courts 
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have devoted their attention to passing upon the qualification of 
prospective appointees to those courts and on matters of internal 
administration of the courts. 

The Committee on Legal Aid has had before it several matters 
relating to the efficient administration of criminal justice. For 
several years now problems have existed in cases pending in the 
federal courts with respect to finding counsel to appear in pro- 
tracted criminal trials where the defendant is for some reason 
ineligible for representation by the Legal Aid Society. With the 
cooperation of the Legal Aid Society some progress has been 
made toward the solution of this problem. It has also been appar- 
ent for some time that there is a limit to the amount of financial 
support which a local Legal Aid Society may expect to receive 
from private donations and that there is a greater need for the 
services of legal aid than can now be met by the limited funds 
available from private donations. The Committee therefore is 
considering the feasibility of new legislation which might pro- 
vide for the use of state or local governmental funds to supple- 
ment private donations in the support of local Legal Aid Societies. 
Again this year the Committee has been vigilant in investigating 
numerous complaints received by the Association from persons 
in prisons and in mental institutions that they had been unlaw- 
fully deprived of their liberty. The Committee did not find any 
case in which the complaints warranted action but believes that 
its work in investigating such complaints is a worth-while service 
both to the Association and to those whose cases are reviewed by 
the Committee. The Committee endorsed enactment of S. 1079, 
which would provide the establishment of a public defender 
system in the federal courts. Finally, the Committee has pointed 
out the need for a full scale study of judicial and non-judicial 
procedures for commitment of mental patients to state hospitals. 

The excellent educational program of the Association under 
the direction of the Committee on Post-Admission Legal Educa- 
tion continues to attract the interest of a great many of our mem- 
bers as well as members of the Bar generally. Section chairmen 
produced highly qualified lecturers who spoke on a variety of 
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timely and interesting topics. The catalog of Section meetings in 
the annual report of the Committee is an impressive one. 

In addition to the educational programs sponsored by the Sec- 
tions, a number of Committees have organized forums dealing 
with current problems within the field of their interests. The 
Insurance Law Committee sponsored a highly useful discussion 
of the new motor vehicle indemnification corporation and the 
Real Property Law Committee on two occasions attracted an 
audience that overflowed the Meeting Hall. The subjects that 
attracted these audiences were ““The Why and the How of Real 
Estate Syndications” and “The How and Why of Real Estate 
Cooperatives.” It goes without saying, of course, that Professor 
Milton Handler attracted a similar audience when, under the 
auspices of the Section on Trade Regulation, he gave his annual 
review of developments in antitrust law. 

The Military Justice Committee arranged for an interesting 
discussion of proposed amendments to the Code of Military Jus- 
tice by Major General Reginald C. Harmon, Judge Advocate 
General of the United States Air Force. 

Of course the highlight of the programs sponsored by the Com- 
mittee on Post-Admission Legal Education is the annual Cardozo 
lecture. This year, because of unusual circumstances, two Car- 
dozo lectures were delivered. Sir Hartley William Shawcross 
spoke on ““The Functions and Responsibilities of an Advocate” 
and Mr. Justice John M. Harlan’s topic was “Manning the 
Dikes,” in which he gave a scholarly dissertation on certiorari 
jurisdiction and jurisdictional statement practice of the Supreme 
Court of the United States and in which he urged the Bar to 
refrain from filing unwarranted petitions for certiorari. During 
the coming year we can again look forward to a lecture in the 
great tradition of Cardozo lectures, since Presiding Justice Botein 
has consented to give the lecture. 

We have been educated, but we have also been entertained. 
The Entertainment Committee provided for Association Night 
“The 44th Street Story,” an engaging musical revue, and for 
Twelfth Night they produced The Honorable Harold R. Medina 
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as the guest of the evening and the guest was a good show in him- 
self. I believe Judge Medina as thoroughly enjoyed being with 
us as we did in having him back with us. The photographic and 
art shows impressed me with the great artistic talents of our mem- 
bership and the Art Committee is to be congratulated on the 
innovation of having a pleasant dinner following the art show 
for those who contributed to its success. 

One of the most agreeable occasions of the year was the oppor- 
tunity that the Annual Meeting of the American Association of 
Law Libraries afforded us to show to law librarians from all over 
the country our new reading room. They were as enthusiastic as 
our members in their comments on the improvements that have 
been made. A feature of the meeting was the organization in our 
Meeting Hall of the new International Association of Law 
Libraries. I had the privilege of speaking at the organization 
meeting, and I am sure that this new Association will play an 
important part in the exchange of books and information between 
law libraries all over the world. 

I am glad to report that a meeting of the Coordinating Com- 
mittee of New York City Bar Associations was held at the House 
of the Association. Representatives of the 5 County Associations 
and of this Association were present. A number of important 
mutual problems were discussed, and our cordial relationships 
with our sister Associations were continued. 

Ninety-four law schools participated in the ninth annual moot 
court competition, sponsored by the Young Lawyers Committee. 
The winners of the regional competitions, twenty in all, argued 
in the final rounds which were held at the House of the Asso- 
ciation in December. The winner of the competition was the 
University of Texas Law School, with Yale University Law 
School as runner-up. The prize for the best brief in the final 
rounds was awarded to Georgetown University Law School. I was 
honored to be invited to sit on the final bench which was presided 
over by Mr. Justice Whittaker of the Supreme Court of the 
United States, on what I believe to be his first visit to the House 
of the Association, and which included our old friend, Mr. Ross 
L. Malone, President of the American Bar Association. 
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I am pleased to report that the Young Lawyers Committee has 
embarked on two new projects. The first of these was to arrange 
for two chartered flights to Europe. In addition to the economic 
advantages to those who participated in these flights, I am told 
that the flights were efficiently managed and that a convivial time 
was had by all. 

Another new project undertaken by the Committee is the 
Committee’s collaboration with WCBS-TV in the production of 
public service panel discussions to be telecast on Sunday after- 
noons. On these weekly programs a guest prominent in public 
life will be interviewed by a panel of three younger lawyers. 
CBS has experimented with this format elsewhere and has con- 
cluded that the incisive questioning by young lawyers produces 
a program that is both lively and informative. Films of these 
experimental programs were reviewed by the Special Commit- 
tee on Public and Bar Relations and that Committee recom- 
mended that the Young Lawyers Committee embark on this new 
enterprise. 

None of this work would be possible were it not for the loyal 
support of our staff, who have continued to contribute their full 
measure in making our Association useful to our profession. 

For many years my predecessors in their annual reports and 
on other occasions have paid tribute to the pleasure, comfort and 
advantages they found in being able to discuss the affairs of the 
Association with Mr. C. C. Burlingham. I, too, had the priceless 
benefit of Mr. Burlingham’s counsel and friendship. I cannot 
close this report without quoting from a moving editorial in 
The New York Times which expresses what we all now feel: 

“He was no long-faced reformer. He worked by wit, by humor, 
and by the charm of an utterly unpretentious complexity. In 
spirit he was one of the youngest adults in our city. His death in 
his one hundred and first year cannot be thought of as tragic, but 
many will be sad to think that they can never again go to ask 
‘C. C. B.’ about something.” 

Dup.ey B. BonsaL 











Recent Antitrust Developments 


By Mitton HANDLER* 


I 


The past year has been rich in antitrust development—none as 
dramatic or newsworthy as the Cellophane’ or du Pont-General 
Motors? decisions of recent years—but all, collectively, extending 
the frontiers of our knowledge. There are no scoops. We have 
instead a good grist covering the entire gamut of antitrust’s prin- 
cipal perplexities—markets, mergers, boycotts, orderly marketing 
and indirect sanctions. In what I believe is the twelfth in this 
series of annual talks, I shall appraise the significant ruling in 
each of the areas just mentioned, commencing with markets and 
mergers, the field in which the Government’s major litigation 
effort is now concentrated. 

II 

This marks the first year since Section 7 was amended in 1950 
when the number of merger decisions has achieved a sufficient 
volume for the contours of the law to begin to take shape. No 
longer is it necessary to resort to an analysis of the complaints 
filed by the Department of Justice and the Federal Trade Com- 
mission in an effort to gain some insight into the possible bite of 
the statute. It is now feasible to heed Judge Barnes’ advice and 
examine the cases.° 

Before embarking upon a review of the Section 7 decisions of 
the past year, a few box score statistics will point up the dimen- 
sions of enforcement and adjudication. The actions instituted by 


Editor’s Note: Professor Handler’s review of recent antitrust developments is an 
annual feature of the Section on Trade Regulation of the Committee on Post- 
Admission Legal Education. Professor Handler’s review was presented at a meeting 
of the Section on June 4, 1959. 

* Grateful acknowledgment is made to the characteristically splendid assistance 
that I have received from Stanley D. Robinson and Joshua F. Greenberg in the 
preparation of this paper. 

1 United States v. E. I. du Pont de Nemours & Co., 351 U.S. 377 (1956). 

2 United States v. E. I. du Pont de Nemours & Co., 353 U.S. 586 (1957). 

3 See Barnes, Quantitative Substantiality, 8 ABA ANTITRUST SECTION REP. 11, 


16 (1956). 
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the Department of Justice number nineteen.‘ Of these, five have 
been disposed of by consent decree.® Two cases, Bethlehem Steel ® 
and Maryland & Virginia Milk Producers,’ have been decided at 
the trial court level; one of these, Maryland & Virginia, is now 
on appeal to the Supreme Court. While there have been a num- 
ber of interlocutory rulings, the remaining cases still await final 
determination. So far, no defendant has prevailed in a Govern- 
ment anti-merger proceeding in the courts. 

Section 7 has also been brought into play in private litigation. 
The principal decisions are those of the Second Circuit in Hamil- 
ton Watch’ and American Crystal Sugar,® where the acquiring 


4 United States v. Schenley Industries, Inc., Civ. 1686 (D. Del. Feb. 14, 1955); 
United States v. General Shoe Corp., Civ. 2001 (M.D. Tenn. March 29, 1955); United 
States v. Hilton Hotels Corp. and Statler Hotels Delaware Corp., Civ. 1889-55 
(D.D.C. April 27, 1955); United States v. Minute Maid Corp., Civ. 6429M (S.D. Fla. 
Sept. 7, 1955); United States v. Brown Shoe Co. and G. R. Kinney Co., Civ. 10527 
(E.D. Mo. Nov. 28, 1955); United States v. American Radiator & Standard Sanitary 
Corp., Civ. 14469 (W.D. Pa. March go, 1956); United States v. Continental Can Co., 
Inc. and Hazel-Atlas Glass Co., Civ. 112-387 (S.D.N.Y. Sept. 10, 1956); United States 
v. Continental Can Co., Inc., Civ. 114-177 (S.D.N.Y. Oct. 30, 1956); United States 
v. Maryland & Virginia Milk Producers Association, Inc., Civ. 4482-56 (D.D.C. Nov. 
21, 1956); United States v. Owens-Illinois Glass Co., Civ. 7686 (N.D. Ohio Dec. 4, 
1956); United States v. Bethlehem Steel Corp. and Youngstown Sheet & Tube Co., 
Civ. 115-328 (S.D.N.Y. Dec. 12, 1956); United States v. El Paso Natural Gas Co. and 
Pacific Northwest Pipeline Corp., Civ. 143-57 (D. Utah July 22, 1957); United 
States v. The Lucky Lager Brewing Co. of San Francisco, Civ. C-15—58 (D. Utah 
Feb. 18, 1958); United States v. Columbia Pictures Corp., Screen Gems, Inc., Uni- 
versal Pictures Co., Inc., Civ. 132-86 (S.D.N.Y. April 10, 1958); United States v. 
National Alfalfa Dehydrating and Milling Company, Civ. 6111 (D. Colo. June 27, 
1958); United States v. Lever Brothers Co. and Monsanto Chemical Co., Civ. 135— 
219 (July 8, 1958); United States v. Anheuser-Busch, Inc., American Brewing Co., 
City Products Corp., Wagner Brewing Co., Civ. 8906 (S.D. Fla. Oct. 30, 1958); 
United States v. Firstamerica Corp., Civ. 38139 (N.D. Cal. March go, 1959); United 
States v. The Hertz Corp., Civ. 145-364 (S.D.N.Y. May 1, 1959). 

5 United States v. Schenley Industries, Inc., 1957 Trade Cases par. 68,664 
(D. Del. 1957); United States v. General Shoe Corp., 1956 Trade Cases par. 68,271 
(M.D. Tenn. 1956); United States v. Hilton Hotels Corp., 1956 Trade Cases par. 
68,253 (N.D. Ill. 1956); United States v. Minute Maid Corp., 1955 Trade Cases par. 
68,131 (S.D. Fla. 1955); United States v. Lucky Lager Brewing Co., 1958 Trade 
Cases par. 69,160 (D. Utah 1958). 

6 United States v. Bethlehem Steel Corp., 168 F. Supp. 576 (S.D.N.Y. 1958). 

7 United States v. Maryland & Virginia Milk Producers Ass’n, 167 F. Supp. 799 
(D.D.C. 1958), appeal filed, 27 U.S.L. WEEK 3319 (May 8, 1959) (No. 898). 

8 Hamilton Watch Co. v. Benrus Watch Co., 114 F. Supp. 307 (D. Conn. 1953), 
aff'd, 206 F. 2d 738 (2d Cir. 1953) (preliminary injunction). 

9 American Crystal Sugar Co. v. Cuban-American Sugar Co., 259 F. 2d 524 (2d 
Cir. 1958). 
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companies were successfully enjoined from exercising any control 
over the acquired companies. 

The Commission has filed twenty-nine complaints,’ of which 
five have been settled by consent order."! Crown Zellerbach* is 
before the Ninth Circuit, after having been decided against the 
respondent by the Commission. Pillsbury'® has generated a 125- 
page initial opinion in which the examiner finds violations in 
some, but not ail, of the relevant lines of commerce. Violations 
were found in the recent initial decisions in Erie Sand & Gravel** 
and Reynolds Metals.’® On the other hand, the merger in Spald- 
ing'* was upheld by the hearing examiner. Brillo,™ following the 
remand by the Commission which I discussed last year,’* has been 
decided for the respondent and is presently pending on appeal 


10 Pillsbury Mills, Inc., Dkt. 6000 (June 16, 1952; amended, June 30, 1954); 
Luria Bros. & Co., Inc., Dkt. 6156 (Jan. 19, 1954; amended, July 13, 1954); Crown 
Zellerbach Corp., Dkt. 6180 (Feb. 15, 1954); Farm Journal, Inc., Dkt. 6388 (June 
30, 1955); Union Bag & Paper Corp. and Hankins Container Co., Dkt. 6391 (June 
30, 1955); A. G. Spalding & Bros., Inc., Dkt. 6478 (Dec. 8, 1955); Foremost Dairies, 
Inc., Dkt. 6495 (Jan. 17, 1956); Scovill Mfg. Co., Dkt. 6527 (March 12, 1956); Brillo 
Mfg. Co., Dkt. 6557 (May 22, 1956); Scott Paper Co., Dkt. 6559 (June 1, 1956); 
Fruehauf Trailer Co., Dkt. 6608 (Aug. 17, 1956); Vendo Co., Dkt. 6646 (Oct. 11, 
1955); National Dairy Products Corp., Dkt. 6651 (Oct. 16, 1956); Borden Co., Dkt. 
6652 (Oct. 16, 1956); Beatrice Foods Co., Dkt. 6653 (Oct. 16, 1956); Erie Sand & 
Gravel Co., Dkt. 6670 (Oct. 30, 1956); International Paper Co., Dkt. 6676 (Nov. 6, 
1956); Gulf Oil Corp., Dkt. 6689 (Dec. 13, 1956); Automatic Canteen Co. of America, 
Dkt. 6820 (June 14, 1957); Union Carbide Corp., Dkt. 6826 (July 8, 1957); The 
National Sugar Refining Co., Dkt. 6852 (July 25, 1957); The Procter & Gamble Co., 
Dkt. 6901 (Sept. 30, 1957); Consolidated Foods Corp., Dkt. 7o0o (Dec. 18, 1957); 
Reynolds Metals Co., Dkt. 7009 (Dec. 27, 1957); Dresser Industries, Inc., and Magnet 
Cove Barium Corp., Dkt. 7095 (March 26, 1958); National Lead Co., Dkt. 7096 
(March 26, 1958); Diamond Crystal Salt Co., Dkt. 7323 (Dec. 2, 1958); National 
Tea Co., Dkt. 7453 (March 26, 1959); The Kroger Co., Dkt. 7464 (April 1, 1959). 

11 Union Bag & Paper Corp. and Hankins Container Co., Dkt. 6391 (May 10, 
1956); Scovill Mfg. Co., Dkt. 6527 (Sept. 14, 1956); The Vendo Co., Dkt. 6646 (Sept. 
6, 1957); International Paper Co., Dkt. 6676 (June 25, 1957); Automatic Canteen 
Co. of America, Dkt. 6820 (June 23, 1958). 

12 Crown Zellerbach Corp., FTC Dkt. 6180, CCH Trape Rec. Rep. par. 26,923 
(1957): 

13 Pillsbury Mills, Inc., FTC Dkt. 6000 (Feb. 19, 1959). 

14 Erie Sand & Gravel Co., FTC Dkt. 6670 (Dec. 1, 1958). 

15 Reynolds Metals Co., FTC Dkt. 7009 (March 3, 1959). 

16 A. G. Spalding & Bros. Inc., FTC Dkt. 6478 (Feb. 27, 1959). 

17 Brillo Mfg. Co., Inc., FTC Dkt. 6557 (Nov. 26, 1958). 
18 Handler, Recent Antitrust Developments, 13 THE REcoRD 417, 440 (1958). 
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before the Commission once again. Scott Paper’ was dismissed 
at the conclusion of the case-in-chief, only to be reversed and 
remanded by the Commission” on the ground that the examiner 
had failed to apply the correct procedural standard in determin- 
ing whether a prima facie case had been made out. And, to com- 
plete the picture, the complaint in Union Carbide”! was dis- 
missed in part and sustained in part at the conclusion of the 
Government’s case. 

From these decisions it is now possible to draw certain con- 
clusions.*? In the first place, both the courts and the Commission 
are in agreement that inter-product competition must be taken 
into account in determining the relevant market or line of com- 
merce within which the probable competitive significance of the 
merger must be appraised. Second, in making that appraisal of 
competitive effects, the amount of competition eliminated or 
foreclosed by the acquisition is not dispositive; what is control- 
ling is whether it can fairly be said, on the basis of all pertinent 
facts, that the merger is likely to result in a significant reduction 
in the vigor of competition in the market as a whole. I should 
like to develop each of these points against the background of 
the recent cases. 

When Cellophane* was decided three years ago by a four to 
three majority of the Supreme Court, its market definition test of 
reasonable interchangeability was met with strong hostility by 
some of our enforcement officials. In certain Government quar- 
ters the decision was viewed as a freak which would prove to be 
without precedential force even in future monopoly cases. Other 
advocates took a slightly less extreme position, conceding that 
the doctrine was applicable where the charge was the completed 
offense of monopolization, but urging that it had no vitality in 


19 Scott Paper Co., FTC Dkt. 6559 (June 16, 1958). 

20 Scott Paper Co., FTC Dkt. 6559, CCH Trabe Rec. Rep. par. 27,716 (1959). 

21 Union Carbide Corp., FTC Dkt. 6826 (Aug. 18, 1958). 

22 In evaluating the author’s views, the reader will want to take into account 
that he is counsel in several of the Section 7 proceedings herein reviewed. 

23 United States v. E. I. du Pont de Nemours & Co., 351 U.S. 377 (1956). 
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the remaining Sherman Act fields of attempts and conspiracies. 
This point of view, indeed, was judicially endorsed by the Dis- 
trict Court in the Guerlain case,** where the defendants were held 
to have violated Section 2 of the Sherman Act by attempting to 
monopolize markets consisting of their own trademarked per- 
fumes. As for proceedings under Section 7 of the Clayton Act, 
the trial attorneys for the Commission viewed the Cellophane 
case as completely inapplicable. To them, the Supreme Court 
decision was, as one of them put it, a “monstrosity.” Needless to 
say, when du Pont-General Motors*> was handed down a year 
later, they were quick to construe it as consigning Cellophane 
to the limbo in Section 7 cases. To them, the Court had ruled 
that the existence of lenevsnedinen competition was inapposite 
in defining the relevant market under the Clayton Act; the mar- 
ket was necessarily dictated as a matter of law by the products 
sold by the merging companies. 

This argument, as I indicated last year,”* was initially embraced 
by the examiner in the Brillo case, but the Commission reversed 
him and interpreted du Pont-General Motors as requiring a fac- 
tual examination of uses, physical characteristics, prices and 
methods of marketing in delineating the relevant product 
market.?* 

The spate of decisions rendered during the past year makes it 
evident that the obsequies of Government lawyers for Cellophane 
were quite premature. As Mark Twain might have put it, the 
rumor of its death was somewhat exaggerated. 

In International Boxing’ we have a reaffirmation by the Su- 
preme Court of the Cellophane doctrine of reasonable inter- 
changeability in a Sherman Act monopoly case—and one charging 
a conspiracy to boot. This decision clearly indicates that the 


24 United States v. Guerlain, Inc., 155 F. Supp. 77 (S.D.N.Y. 1957), judgment 
vacated on motion 7s the United States, ant US. 915 (1958), dismissed on motion 
of the United States, 172 F. Supp. 107 (S.D.N.Y. 1959). 

25 United States v. E. I. du Pont de Nemours & Co., 353 586 (1957). 

26 Handler, Recent Antitrust Developments, 13 THE RECORD 417, 439 (1958). 

27 Brillo Mfg. Co., FTC Dkt. 6557, CCH Trave Rec. Rep. par. 27,243, p. 36,625 
(1958) 

28 International Boxing Club v. United States, 358 U.S. 242 (1959). 
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Court would have reversed the market ruling in Guerlain if the 
appeal had been pressed—a result that was obviated when the 
Solicitor General abandoned the Government’s victory in the 
case by moving to vacate the trial court’s judgment on another 
ground.*° 

The charges in International Boxing were that the defendants 
had conspired to restrain and monopolize trade in championship 
boxing contests, and that they had in fact monopolized these 
contests, in violation of Sections 1 and 2 of the Sherman Act. The 
defense contended that under the Cellophane principle the rele- 
vant market included nonchampionship matches as well. Judge 
Ryan agreed that Cellophane applied, but found as a matter of 
fact that nonchampionship bouts were not reasonably inter- 
changeable with the championship variety. Among other things, 
he relied on the fact that they differed substantially in the pro- 
duction of total revenue, in return from the sale of television and 
motion picture rights, in number of television viewers, and in 
the price of tickets. 

On appeal from a judgment branding their conduct illegal, 
defendants argued that Cellophane had been misapplied since 
the physical identity of championship and nonchampionship con- 
tests necessarily put them in the same market; both have one ring, 
two boxers, and one referee and are fought under the same rules. 
Since the case involved charges of conspiracy to monopolize, as 
well as monopolization, the Court at the outset had to determine 
whether it would adhere to its Cellophane analysis in monopoli- 
zation cases, as well as whether it would apply a different rule of 
market definition in attempt and conspiracy cases. A decisional 
majority was available for the first time on both points. Justices 
Clark and Harlan, who had not participated in the original 


29 The stated basis for the Government’s motion was that the literal terms of 
Section 526 of the Tariff Act (19 U.S.C. §1526), relied on by the trial court, did not 
necessarily bar an American concern, which is affiliated with a foreign company, 
from excluding the trademarked products of that foreign company from the United 
States on the basis of the concern’s American trademark registrations. Motion to 
Vacate Judgments and to Remand to the District Court for Consideration of Motion 
to Dismiss to Be Filed by the United States, Guerlain, Inc. v. United States, 358 


US. 915 (1958). 








324 THE RECORD 


Cellophane decision, both sat. Writing for a unanimous Court on 
this issue,*° Mr. Justice Clark reaffirmed the Cellophane ruling, 
quoting its most explicit formulation by Mr. Justice Reed: 


““The “market” . . . will vary with the part of commerce 
under consideration. The tests are constant. That market 
is composed of products that have reasonable interchange- 
ability for the purposes for which they are produced— 
price, use and qualities considered.’ 3! 


This principle is held to govern both the monopolization and 
the conspiracy charges.** 

Applying this test to the specific findings below, the Court held 
that the elements of physical identity stressed by the appellants 
are not controlling and that Judge Ryan was not clearly in error 
in determining that “nonchampionship fights are not ‘reason- 
ably interchangeable for the same purpose’ as championship 
contests.”’ 8 


30 The dissent was concerned solely with the scope of relief. 

31 International Boxing Club v. United States, 358 U.S. at 250, quoting United 
States v. E. I. du Pont de Nemours & Co., 351 U.S. 377, 404 (1956). The Court also 
quotes this further passage from the earlier decision: 


“*...no more definite rule can be declared than that commodities reasonably 
interchangeable by consumers for the same purposes make up that “part of 
the trade or commerce,” monopolization of which may be illegal.’” Inter- 
national Boxing Club v. United States, 358 U.S. at 249, quoting United 
States v. E. I. du Pont de Nemours & Co., 351 U.S. at 395. 

32 It is to be noted that in applying the Cellophane rule to the facts of the case, 
the Court adopts a narrow definition of the market. It relies heavily upon United 
States v. Paramount Pictures, Inc., 334 U.S. 131 (1948), which it deems analogically 
controlling. There, first run exhibition of motion pictures was segregated from all 
other exhibitions and denominated the “cream of the business.” Here, champion- 
ship bouts are likewise treated as the cream of the boxing business and, hence, held 
to constitute a separate market. In Cellophane, Mr. Justice Reed distinguished 
Paramount on the ground that it was a conspiracy case and thus subject to different 
considerations. The Court in International Boxing asserts that the scope of the 
market will vary case-by-case, dependent upon all the facts. “The tests are constant.” 
Each decision of necessity rests upon its own facts. 

33 International Boxing Club v. United States, 358 U.S. at 251. 

While there was no Section 7 issue in International Boxing, the Court dropped 
this footnote dictum, citing du Pont-General Motors: “By analogy, [championship 
boxing] bears those sufficiently ‘peculiar characteristics’ found in automobile fab- 
rics and finishes such as to bring them within the Clayton Act’s ‘line of commerce.’” 
Id. at 252 n.8. To me, this merely suggests that the Court perceives no practical 
distinction between the standards of Cellophane and du Pont-General Motors. But 
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That the Cellophane doctrine is very much alive—not merely 
in Sherman Act proceedings, as International Boxing makes clear 
—but in Section 7 cases as well, is demonstrated by the Second 
Circuit’s opinion in American Crystal Sugar.** The plaintiff in 
that case produced beet sugar, and the defendant made cane. By 
holding that these products were reasonably interchangeable un- 
der Cellophane and thus part of the same line of commerce— 
refined sugar—the court was able to treat the challenged stock 
acquisition as horizontal. The defendants had contended that the 
two products were not “fully competitive,” but Judge Hincks 
rejected this argument. Despite the fact that cane sugar com- 
manded a premium price and that customers in placing orders 
often specified whether they wanted cane or beet, each product 
was sensitive to price changes in the other, thus establishing cross- 
elasticity of demand. 

The evidence, declared the court, supported the finding of 
“substantially complete functional interchangeability under the 
tests laid down in the [Cellophane] case.”’*® Concluding, the 
Second Circuit said: 


“ce 


... in so far as there is the market existence of separate 
‘buyer demands’ for cane and beet sugar, it betokens not 
an absence of competition between cane and beet but only 
that for the time being as to certain customers one or the 





Government counsel, clutching at what appears to be an inadvertent omission of 
the words “and uses” after “peculiar characteristics” in the Court’s reference, have 
argued that International Boxing constitutes a retreat from Cellophane and du 
Pont-General Motors; market definition in a Section 7 case, they say, now hinges 
entirely on the characteristics of products, and uses are beside the point. 

Important doctrines are not overturned in such cavalier fashion. It is incon- 
ceivable that the Supreme Court would resort to a cryptic dictum in a footnote to 
repudiate its prior ruling in du Pont-General Motors that determination of the 
relevant market is a necessary predicate to a finding of violation under Section 7 
and that uses as well as characteristics must be considered in making that deter- 
mination. Needless to say, if differences in physical characteristics alone were the 
test, there would be no market inquiry at all. Only physically identical products 
would then be included in the same line of commerce. 

34 American Crystal Sugar Co. v. Cuban-American Sugar Co., 259 F. 2d 524 
(2d Cir. 1958). 

35 Id. at 530. 
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other form of the product for one reason or another has 
forged ahead in the competitive race.” 36 


Interestingly, the court did not even mention du Pont-General 
Motors, though it had been handed down over a year earlier. To 
my mind, this plainly indicates that the court feels there is no 
significant difference between “reasonable interchangeability” 
and “peculiar characteristics and uses.”” Du Pont-General Motors, 
it seems to me, is but a verbal variation of the Cellophane for- 
mula. The words alone differ. The thoughts are identical—one 
speaks of reasonable interchangeability, taking into account price, 
qualities and uses, while the other restates the test in terms of 
peculiar characteristics and uses which competitively differen- 
tiate one product from another. 

American Crystal Sugar and the Commission’s decision in 
Brillo thus firmly establish the relevancy of inter-product com- 
petition in Section 7 litigation. The principle is clear. How has it 
been applied at the trial level? 

In every proceeding where the product market was a disputed 
issue, the tribunal carefully examined the facts before making its 
definition. Most, to be sure, have used either the du Pont-General 
Motors formulation or its restatement in Brillo. But a review of 
these cases makes it evident that the factual investigation is no 
less penetrating than it would have been had the Cellophane 
formula been invoked; the same factors are explored—uses, prices, 
physical characteristics, methods of marketing, and the like. 

In Union Carbide," for example, although the examiner per- 
ceived in du Pont-General Motors an approach antithetical to 
Cellophane, he permitted the respondent, over the strenuous 
objections of counsel supporting the complaint, to offer evidence 
of inter-product competition as part of its case. Defense hearings 
are now in progress. 

In Columbia Pictures,* on a motion for preliminary injunc- 
tion, Chief Judge Ryan, who had applied Cellophane in Inter- 

36 Ibid. 


37 Union Carbide Corp., FTC Dkt. 6826 (Aug. 18, 1958). 
38 United States v. Columbia Pictures Corp., 169 F. Supp. 888 (S.D.N.Y. 1959). 
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national Boxing, observed that there was an important issue of 
fact as to whether the relevant market was confined to feature 
films for television, or whether it also encompassed all live shows, 
kinescopes, cartoons and shorts for television viewing. The mat- 
ter, accordingly, could not be disposed of summarily without the 
taking of evidence—not even a determination of what constitutes 
the “cream” of the business in television entertainment. 

After the Commission’s remand in Brillo, the examiner was 
again faced with the task of defining the product market.*® Hav- 
ing been instructed that determining the “line of commerce” 
required more than a notation of the products made by the merg- 
ing companies, he found prima facie sufficiently distinct physical 
characteristics, end uses, and prices for household and industrial 
steel wool to segregate them from other cleaning agents and abra- 
sives. Other products were found to perform some of the functions 
of steel wool, but price sensitivity and cross-elasticity of demand 
were said to be lacking. 

Lake sand dredged from Lake Erie was found distinguishable 
from other sands in the Erie Sand & Gravel case*® because of the 
absence of interchangeability. Lake sand, the examiner found, is 
generally finer than other types and more consistently meets Gov- 
ernment project specifications. Each type of sand has its own 
customers and trading area and consumers do not, as a rule, use 
other sand in lieu of lake sand or vice versa. 

Similarly, in Reynolds Metals,*' aluminum foil sold to florists 
for decorative purposes was differentiated from all other decora- 
tive materials and from aluminum foil generally. According to 
the hearing examiner, there was only negligible interchangeabil- 
ity of substitute products by florists. He found that florist foil was 
marketed separately from other aluminum foil, prices fluctuated 
independently, and the respondent had recognized the florist foil 
trade as a specialty business requiring close attention to styles 
and selling techniques. 


39 Brillo Mfg. Co., Inc., FTC Dkt. 6557 (Nov. 26, 1958). 
40 Erie Sand & Gravel Co., FTC Dkt. 6670 (Dec. 1, 1958). 
41 Reynolds Metals Co., FTC Dkt. 7009 (March 3, 1959). 
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The product market was also a bone of contention in Spald- 
ing.** No less than nineteen lines of commerce were found, each 
representing a separate type of sports equipment, such as base- 
balls, footballs, basketballs, golf irons and strung tennis rackets. 
None of the products was interchangeable with equipment used 
in other sports and each had its own peculiar characteristics. Re- 
spondent did not contest this breakdown, but it opposed the 
effort of counsel supporting the complaint to further subdivide 
each product line according to certain price classifications used 
by the Athletic Goods Manufacturers Association in compiling 
statistics. Baseballs, for example, were placed in three separate 
price categories, and Commission counsel urged that these cor- 
responded to usage by the major and minor leagues, by amateur 
players, and by children not engaged in regular competition 
games. The examiner, however, refused to narrow the various 
markets on this basis, indicating that the trade association’s price 
categories did not portray true competitive relationships—manu- 
facturers actually offered a much wider range of price and quality 
—and that a change in one price category was generally reflected 
in changes in others.** 

The explicit holding of Judge Weinfeld in Bethlehem Steel* 
is entirely consistent both with Cellophane and du Pont-General 
Motors. For he made detailed findings that the various product 


42 A. G. Spalding & Bros. Inc., FTC Dkt. 6478 (Feb. 27, 1959). 

43 The line of commerce used by the Commission in Scott Paper Co., FTC 
Dkt. 6559, CCH Trape Rec. Rep. par. 27,716 (1959), was “sanitary paper products,” 
that is, toilet tissue, facial tissue, paper napkins, paper towels and household waxed 
paper. It is impossible to tell from the opinion what criteria the Commission 
employed. Indeed, the Commission said that its determination was “sufficient, at 
least” for the appeal. Thus, it appears that the “sanitary paper products” market 
represented nothing more than a working assumption for its decision to remand 
for further evidence on the case-in-chief. 

The line of commerce, fluid milk, is not discussed in United States v. Maryland 
& Virginia Milk Producers Ass’n, 167 F. Supp. 799 (D.D.C. 1958), appeal filed, 27 
U.S. L. WEEK 3319 (May 8, 1959) (No. 898). 

In Pillsbury Mills, Inc., FTC Dkt. 6000 (Feb. 19, 1959), the relevant product 
markets are specified as ‘family flour, particularly the premium grades,” bakery 
flour, flour base home mixes, and formula feeds. However, the line of commerce 
problem is not discussed in the extraordinarily lengthy opinion—apparently be- 
cause it was not a disputed issue. 

44 United States v. Bethlehem Steel Corp., 168 F. Supp. 576 (S.D.N.Y. 1958). 
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lines proposed by the Government, and accepted by him, each 
had unique physical characteristics, different end uses, its own 
competitive standards and markets and no effective substitutes. 
Indeed, he expressly stated that it was unnecessary for him to 
discuss the applicability of the Cellophane doctrine because of 
the absence of substitutability in point of fact. Yet in the same 
breath—albeit in a footnote by way of pure dictum—he attacks 
the concept of inter-product competition in Section 7 cases, 
saying: 

“There can be a substantial lessening of competition with 
respect to a product whether or not there are reasonably 
interchangeable substitutes. The merger of two producers 
of a product may substantially lessen competition or tend 
to create a monopoly in the market for that product even 
though it does not substantially lessen competition or 
tend to create a monopoly in the broader market embrac- 
ing all the products which are reasonably interchangeable 
with that product.” 


Judge Weinfeld recognizes that this point of view is at variance 
with that of the Federal Trade Commission, for he cites Brillo 
as “But cf.” But he endeavors to harmonize his observation with 
the Second Circuit’s rationale in American Crystal Sugar by the 
following disclaimer: 


“This does not, however, mean that interchangeability can 
be ignored—a high degree of interchangeability may un- 
der certain circumstances make it more or less the same 
product [as in American Crystal Sugar].” * 


Frankly, I find it difficult to grasp the meaning of this cryptic 
addendum. To me, Brillo and American Crystal Sugar stand for 


45 Id. at 594 n.36. See also the statement that: 

“The section 7 market can only be defined in the light of its overall objec- 
tives and with particular recognition that it is being defined for the purpose 
of determining the reasonable probability of a substantial lessening of com- 
petition and not for the purpose of determining whether monopoly power 
will exist as a result of the merger.” Jd. at 588. 

46 Id. at 594 n.36. 
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the same proposition—the propriety of a factual inquiry concern- 
ing the existence of inter-product competition to determine the 
area of effective competition. The Second Circuit did not hold 
that beet and cane sugar were “more or less the same product.” 
On the contrary, Judge Hincks pointed out that many customers 
insist on one or the other variety, that cane sells at a premium 
price, and that certain cane products, such as brown sugar, have 
no beet counterparts. Despite these differences, cane and beet 
sugar were reasonably interchangeable and competitive with each 
other so as to bring them within the same line of commerce. If 
interchangeability cannot be ignored in defining the market, it 
follows that it must be taken into account. The market, then, can- 
not be limited to the products of the combining companies. It is 
not clear whether Judge Weinfeld is substituting the notion of a 
high degree of interchangeability for the Supreme Court’s test of 
reasonable interchangeability. If so, what is the precise difference 
between the two standards? Is the Judge in the very footnote in 
which he rejects inter-product competition in Section 7 cases 
retreating from that extreme position? Or is he suggesting that 
interchangeability is to be considered in finding competition 
between the acquired and acquiring companies where such a 
finding would make the acquisition a horizontal rather than a 
conglomerate one, thus facilitating a ruling of illegality? He 
leaves unexplained what significance he attaches to the inter- 
changeability which cannot be ignored. 

Judge Weinfeld’s dictum thus stands alone. It is plainly at 
odds with the approach of the Second Circuit, the Chief Judge 
of his Court, and the Federal ‘Trade Commission. 

To sum up, the following conclusions can be drawn from the 
cases dealing with the market issue during the past year: 

1. Cellophane plainly has important precedential value. Far 
from being overruled, modified or restricted by du Pont-General 
Motors, Cellophane was specifically applied by the Supreme 
Court in the International Boxing case and extended beyond the 
ambit of monopolization litigation. 

2. The Supreme Court is not applying different rules of mar- 
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ket determination in Sherman and Clayton Act cases; the verbal 
formulations differ, but their substantive content is the same. 
The essential issue in defining a market is to determine the area 
of effective competition. The boundaries of the market repre- 
sent a question of fact. Facts are facts whatever the nature of liti- 
gation in which they are found. It is the substantive standard of 
legality in the two statutes that differs—not the intellectual proc- 
ess by which facts are found. 

3. The doctrine of inter-product competition has been uni- 
versally applied in both Sherman Act and Section 7 litigation. 

Last year, I called attention to the Commission’s opinion in 
Brillo* as a square rejection of quantitative substantiality in mer- 
ger litigation.** It was held there that “a significant increase in 
a producer’s already substantial share of the market” did not 
demand a finding of illegality as a matter of law, even though 
the combined percentage amounted to 47%. This year, now that 
a number of cases have reached decision, at least at the trial stage, 
there is no longer room for doubt that the courts and the Com- 
mission see no place for mechanical formulae in Section 7 cases. 

In the only cases decided during the past year at the appellate 
level, both the Court of Appeals for the Second Circuit *® and the 
Commission®® reaffirmed the importance of considering all com- 
petitive factors in ascertaining whether Section 7 has been 
violated. 

In American Crystal Sugar, the Second Circuit was confronted 
with the charge that the purchase of 23% of the stock of the 
American Crystal Sugar Company by the Cuban-American Sugar 
Company might substantially lessen competition. American Crys- 
tal Sugar sought an injunction against further acquisitions of its 
stock, the voting of the stock already acquired, and also divesti- 
ture. Judge Dawson, sitting as the trial court, ruled that the pur- 
chase was likely to substantially lessen competition in the sale of 


47 Brillo Mfg. Co., FTC Dkt. 6557, CCH Trape Rec. REP. par. 27,243 (1957). 

48 Handler, Recent Antitrust Developments, 13 THE REcorD 417, 436 (1958). 

49 American Crystal Sugar Co. v. Cuban-American Sugar Co., 259 F. 2d 524 
(2d Cir. 1958). 

50 Scott Paper Co., FTC Dkt. 6559, CCH Trabe Rec. REP. par. 27,716 (1959). 
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refined sugar in a ten-state area in the Midwest.®! However, he 
refused to order divestiture of the stock, finding that injunctive 
relief was sufficient. 

On appeal, the burden of the defendant’s argument was that 
Judge Dawson had premised his decision on quantitative sub- 
stantiality—the probability that competition between the two 
sugar companies would be eliminated. The plaintiff agreed that 
this was not the correct test, but insisted that Judge Dawson had 
applied the proper doctrine. This prompted the Court of Ap- 
peals to declare: 


“. .. the ban on a substantial lessening of competition ‘in 
any line of commerce in any section of the country,’ re- 
quires, for determination of a violation, first, a definition 
of a relevant market in which a lessening of competition 
has probably occurred and, second, analysis of the nature 
and extent of the competition within that market. Conse- 
quently, the parties are agreed that an acquistion is not 
illegal because of its impact on competition between the 
corporations involved: that the proper test is one of the 
qualitative substantiality of the resulting effect on com- 
petition in the relevant market. We too agree. We hold 
that only an acquisition which in the long run may reason- 
ably be expected to substantially lessen competition with- 
in a relevant market, will violate §7 as amended.” *? 


Proceeding to a qualitative analysis of the competitive texture 
of the market in light of Judge Dawson’s findings, the Second 
Circuit held that the lower court understood and correctly ap- 
plied the proper test of illegality. “‘He stressed the necessity for 
‘consideration not merely of the competition between the two 
companies, but also the competitive situation of the industry.’”’ ** 

That the combined share of the two companies would be 13% 


51 American Crystal Sugar Co. v. Cuban-American Sugar Co., 152 F. Supp. 387 
(S.D.N.Y. 1957). 

52 American Crystal Sugar Co. v. Cuban-American Sugar Co., 259 F. 2d at 527; 
emphasis by the court. 
53 Id. at 527. 
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in the ten-state area, ranking it second, was only part of the pic- 
ture. Other pertinent factors mentioned were: the extent to which 
competition was foreclosed in the industry by the National Sugar 
Act; the structure of the entire industry; the incentive to expand 
by acquisition, rather than by construction of new facilities be- 
cause of the quota system imposed by the National Sugar Act; 
the fact that the Big Three in the sugar industry were price fol- 
lowers who did not play as great a role as their size would indi- 
cate in the industrial sugar market, and that the plaintiff and 
defendant were “prime forces” in that “price-conscious” mar- 
ket;®¢ and the fact that the sugar industry “is peculiarly inhospi- 
table to incursion from outside entrepreneurs.” *° 

In short, as analyzed by the Second Circuit, the acquisition 
foreshadowed a significant diminution in the quality of com- 
petition in the market as a whole over and above the mere dis- 
appearance of competition between the acquiring and acquired 
companies. 

It is also significant that the Second Circuit did not disturb 
Judge Dawson’s conclusion that divestiture of the stock already 
purchased was unnecessary to afford adequate relief. The Appel- 
late court evidently agrees that plastic injunctive provisions can 
be used to avoid anticompetitive effects and that divestiture is 
not mandatory under the Celler-Kefauver Act.*¢ 

The Scott Paper decision®’ of the Federal Trade Commission 
also represents an unequivocal reaffirmation of the view that 
there is ‘“‘no slide-rule guide” for determining the legality of an 
acquisition. The actual holding of the case was that the examiner, 
in dismissing the complaint at the conclusion of the Govern- 
ment’s case-in-chief, had failed to apply the Commission’s pro- 
cedural rule that on such a motion the evidence and all reasonable 
inferences which may be drawn from it must be viewed in a 
light most favorable to the complaint. Since the Commission 

54 Ibid. 

55 Id. at 530. 

56 See Handler, Recent Antitrust Developments, 13 THE REcorD, 417, 446 (1958). 


57 Scott Paper Co., FTC Dkt. 6559, CCH Trabe Rec. Rep. par. 27,716, p. 36,843 
(1959). 
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expressly disclaimed adjudicating the merits, and remanded the 
case to the examiner with instructions to permit counsel sup- 
porting the complaint to present additional evidence, there is no 
profit in analyzing the factual aspects of the case at this inter- 
mediate juncture. What is noteworthy is that the Commission 
seized the opportunity of reiterating what it held in Brillo, 
namely, that no mechanical formula can be used in determining 
the legality of an acquisition. Citing Pillsbury,®* Crown Zeller- 
bach,®® Brillo, American Crystal Sugar and du Pont-General 
Motors, it asserts that “competitive factors” must be considered. 
These include, for example, “the size and market share of the 
acquiring company,” the “prices and conditions of entry into the 
market,” and “foreclosure of competitors from the market, if 
present.” ®' But the Commission is quick to add that “‘the pres- 
ence or absence of any one competitive factor may not be deter- 
minative of the lawfulness or unlawfulness of an acquisition.” © 
In other words, all pertinent economic facts must be qualitatively 
appraised. 

When we turn to the decisions at the trial level, it is perfectly 
apparent that market shares alone have not been deemed deter- 
minative of Section 7 illegality. Where complaints have been 
dismissed, as in Brillo® and Spalding,® the triers of fact found 
nothing beyond substantial market shares. Conversely, where 
violations have been established, as in Bethlehem Steel,® Mary- 
land & Virginia Milk Producers, Pillsbury," Erie Sand & 
Gravel,® and Reynolds Metals,® each decision rested on a variety 


58 Pillsbury Mills, Inc., Dkt. 6000, 50 F.T.C. 555 (1953). 
59 Crown Zellerbach Corp., FTC Dkt. 5180, CCH Trape Rec. Rep. par. 26,923 
1957)- 
60 Scott Paper Co., CCH TRAbE Rec. Rep. par. 27,716 at p. 36,843. 
61 [bid. 
62 Ibid. 
63 Brillo Mfg. Co., Inc., FTC Dkt. 6557 (Nov. 26, 1958). 
64 A. G. Spalding & Bros., Inc., FTC Dkt. 6478 (Feb. 27, 1959). 
65 United States v. Bethlehem Steel Corp., 168 F. Supp. 576 (S.D.N.Y. 1958). 
66 United States v. Maryland & Virginia Milk Producers Ass’n, 167 F. Supp. 799 
(D.D.C. 1958), appeal filed, 27 U.S.L.WEEK 3319 (May 8, 1959) (No. 898). 
67 Pillsbury Mills, Inc., FTC Dkt. 6000 (Feb. 19, 1959). 
68 Erie Sand & Gravel Co., FTC Dkt. 6670 (Dec. 1, 1958). 
69 Reynolds Metals Co., FTC Dkt. 7009 (March 3, 1959). 
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of economic facts which, collectively, persuaded the tribunal that 
the health of competition was being threatened. 

You will recall that the examiner in Brillo at first found a vio- 
lation in the industrial steel wool market when he confined him- 
self to the market shares of the uniting companies. But after the 
Commission rejected this legal theory and remanded the case for 
a review of all the record facts, the examiner dismissed the com- 
plaint.”° He finds that although Brillo is the first ranking pro- 
ducer of industrial steel wool, with 47% of the market after the 
acquisition, Government counsel had not produced evidence 
supporting his claims that Brillo had exercised price leadership, 
depressed the prices of industrial steel wool, or tried to preempt 
markets for new uses. Ease of entry was established by the record, 
and although its newly acquired plant gave Brillo a potential 
freight advantage over other producers in certain limited areas 
of the country, the examiner saw in this slight benefit no con- 
sequences inimical to competition. Moreover, there was no un- 
due degree of concentration where there were seven producers 
in a market totalling only five million dollars per year. The 
examiner termed the industrial market highly competitive and 
one in which Brillo’s competitors were able to compete effec- 
tively. Thus, nothing more than quantitative substantiality had 
been shown, and this was not sufficient to establish a prima facie 
violation.” 

Counsel supporting the complaint has appealed the dismissal 
of the complaint in Brillo, and the appeal is now before the 
Commission. 

That market shares alone do not suffice to establish a statutory 
violation is also illustrated by the initial decision in Spalding.” 


70 Brillo Mfg. Co., Inc., FTC Dkt. 6557 (Nov. 26, 1958). 

71 When he turned to the household steel wool line of commerce, the examiner 
reaffirmed his original ruling that a violation had not been made out. He reiterates 
his finding, this time after a review of all the record facts, that the acquisition of 
a company enjoying 3/10 of one per cent of the market was not likely to produce 
any adverse effects. Though the two leading companies enjoyed 96.2% of the house- 
hold business before the acquisition, and though the field was narrowed to four 
companies after Brillo’s purchase, it was found that the other competitors and com- 
petition generally would not be affected adversely by the challenged acquisition. 

72 A. G. Spalding & Bros., Inc., FTC Dkt. 6478 (Feb. 27, 1959). 
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Spalding, the second ranking company in the athletic goods in- 
dustry, had acquired Rawlings, the fourth largest manufacturer 
in the industry, in December of 1955. All together, the so-called 
“Big Four” accounted for approximately 50% of sales of all 
athletic goods. ‘The examiner, however, stated that counsel sup- 
porting the complaint had overemphasized the importance of 
the “Big Four” in the athletic goods industry because leadership 
in specific lines of athletic equipment “‘is often found in other 
companies.” ** A fairer approach, he held, would be to consider 
producers within each line of commerce, thus “obviating the 
danger of trial by shibboleth.” ™ 

A multiplicity of facts was deemed relevant to the issue of 
competitive effects. The examiner’s economic analysis of base- 
balls as a line of commerce, the one in which the percentages 
loomed up the largest, exemplifies his methodology. Immediately 
prior to the acquisition, Spalding ranked fourth in sales of base- 
balls, accounting for 21.8% by dollar volume, and Rawlings 
occupied sixth place with 11.3%. Their combined share of 33.1% 
put Spalding in first place. Acknowledging that the acquisition 
had the effect of substantially increasing Spalding’s market share, 
the examiner did not stop there. Relying on Brillo, he went on 
to consider the fact that Spalding had been a leading manufac- 
turer of baseballs long before the acquisition and that its balls 
had been used by both major leagues from their inception; that 
the number of minor league contracts enjoyed by the merging 
companies had fallen off from 21 in 1954 to 16 in 1956; that 
eleven companies were actively competing with Spalding and in 
1955 three of them had surpassed Spalding’s production; that 
entry was a relatively simple process and that other companies 
specializing in baseballs had no difficulty surviving and compet- 
ing with Spalding; that there had been no trend of mergers in 
the field; and that MacGregor, the third largest athletic goods 
company, had testified that the acquisition had had no effect 
upon its sales or its ability to compete. 





73 Id. at 30. 
74 Ibid. 
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When all was said and done, the examiner concluded that the 
industry was characterized by healthy competition and that there 
was no reasonable likelihood that the acquisition would have any 
anticompetitive repercussions in the future. Quantitatively, the 
acquisition embraced substantial market shares. But that alone 
was not enough to condemn it. 

In the Union Carbide case,” the respondent, the largest manu- 
facturer of polyethylene resin, is under attack for having acquired 
Visking, a customer and the largest producer of polyethylene film. 
When respondent moved to dismiss at the end of the case-in- 
chief, the Government argued that potential foreclosure of a 
substantial share of the market was ipso facto unlawful under 
du Pont-General Motors. Although the examiner did not dis- 
miss this vertical phase of the case, stating that all reasonable 
inferences had to be drawn in favor of the charge because the mo- 
tion to dismiss was on a partial record, he pointed out that Brillo 
did not permit him to limit his inquiry to market share data. 
Inasmuch as this part of Union Carbide, like Scott Paper, is not 
a decision on the merits and defense hearings are presently in 
progress, I shall not comment on the facts at this time. I would, 
however, like to point out that there was also a conglomerate 
feature to the acquisition, and that this was dismissed for failure 
to establish even a prima facie case. 

Visking was not only in the polyethylene film business, but was 
also engaged in a wholly unrelated enterprise, the production 
and sale of regenerated cellulose sausage casings. Inasmuch as 
Union Carbide was neither a competitor, supplier, nor customer 
of Visking in this business, this branch of the acquisition was 
purely conglomerate. 

The examiner found that there were only three producers of 
such casings, that the market for them was substantial, amounting 
to over $30 million, and that Visking’s 60% share of that market 
was likewise substantial. On the basis of these barebone facts, 
coupled with proof of Union Carbide’s large financial resources, 
the examiner was asked to infer that the fusion would result in 


75 Union Carbide Corp., FTC Dkt. 6826 (Aug. 18, 1958). 
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a substantial lessening of competition. This he refused to do, 
declaring: 


“All that is here essentially, is that in this market two com- 
mercial strangers have united and the product of one, 
sausage Casings, now has the financial backing of a billion 
and a half dollars of assets (1957) instead of something less 
than 100 million formerly, and that, ergo, this financial 
power can be used to drive everyone else out of the market. 
Such a forecast on this loose and spotty record calls for a 
temerity and clairvoyance which I do not possess. The 
verdict is a Scotch one—not proved. . . .””78 


On the facts presented, any other verdict would have meant 
that a large corporation cannot diversify into alien fields via the 
acquisition route because of the mere possibility that it might 
use its power to injure competitors in the newly acquired line. 
Of course, anything is possible. But the statute, as the examiner 
recognized, requires a showing of reasonable probability. 

When we turn to the cases where mergers have been inter- 
dicted, we find that no acquisition—whether it be horizontal or 
vertical—has been invalidated solely on the basis of substantial 
market shares. The decision which has received the most pub- 
licity, Judge Weinfeld’s ruling in the Bethlehem case™ enjoin- 
ing the proposed merger of the second and sixth largest steel 
companies, is no exception. The opinion, which is long, tightly 
written and crammed full of factual detail, does not lend itself 
to simple analysis. The Government won a sweeping victory. 
Its contentions were accepted right down the line. The acquisi- 
tion was condemned both as a horizontal integration and because 
of its vertical impact. Violations were found in the iron and steel 
industry as a whole and in respect of eleven specific product lines 
on a nationwide basis as well as in particular states and groups 
of states. 

Obviously it is not possible in the short space of time I have 


76 Id. at 13. 
77 United States v. Bethlehem Steel Corp., 168 F. Supp. 576 (S.D.N.Y. 1958). 
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with you tonight to review the facts found by the court. A few 
highlights, however, may serve to give you some of the flavor of 
the opinion. 

One of the principal contentions advanced by the defendants 
in support of the merger was that by reason of the high cost of 
transporting steel products, Bethlehem was an effective competi- 
tor only in the Eastern and Western parts of the country, where 
its plants were located, and Youngstown competed effectively 
only in the Mid-Continent area where its plants were found. 
This argument was rejected on the facts because “each defendant 
has shipped substantial tonnages of steel, representing substan- 
tial percentages of total industry shipments, to steel consuming 
centers far removed from its plants.” ** Freight barriers thus did 
not constitute insurmountable obstacles. To Judge Weinfeld, 
“the defendants’ tri-partite division of the country is an obvious 
gerrymandering of the country to meet the exigencies of this 
om," 

Taking his cue from the House Report, Judge Weinfeld finds 
that the merger would substantially increase concentration in 
the already heavily concentrated iron and steel industry, that it 
would eliminate a substantial competitive factor, that it would 
eliminate a substantial source of supply, and that it would result 
in the establishment of relationships between buyers and sellers 
which would deprive their rivals of a fair opportunity to compete. 
Although the merger is said to suffer from all of these drawbacks, 
it is abundantly clear that the element of industrial concentra- 
tion played a paramount role in determining the outcome of 
the case. 

“An immediate result of the proposed merger,” Judge Wein- 
feld notes, “would be increased concentration of power in the 
No. 2 colossus of the steel industry by its absorption of No. 6— 
another giant.” ®° Percentagewise, Bethlehem would enhance its 
16% position by an additional 5%. The defendants argued that 
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the merger would make for more effective competition within 
the steel industry because it would result in a company large 
enough to rival United States Steel, which had 30% of the mar- 
ket, and challenge its price dominance. But Judge Weinfeld turns 
this argument against the defense. The defendants’ share of the 
industry is viewed along with that of their largest competitor: 
“If Bethlehem were to acquire Youngstown the Big 2 would 
have 50%.’ §! What is more, the acquisition “would make even 
more remote than at present the possibility of any real competi- 
tion from the smaller members of the industry who follow the 
leadership of United States Steel.” ** Also militating against the 
merger was the remoteness of any prospect of newcomers enter- 
ing the business. 

If I had to select any one passage from the opinion which sums 
up the major vice of the acquisition, as seen by Judge Weinfeld, 
I would choose the following: 

“The absorption of Youngstown’s 5% of ingot capacity by 
Bethlehem, the second most powerful member of the 
industry, giving it a total of almost 21%, approaches that 
share of industry capacity which, according to one of the 
defendants’ witnesses, enables United States Steel, with 
30%, to exercise ‘a kind of monopoly power’ in an eco- 
nomic sense over the prices of steel products. Adding 5% 
to Bethlehem’s 16% of industry capacity would not only 
intensify the existing concentration in the industry as a 
whole but would increase unduly the concentrated power 
in the Big 2 as against the reduced number of an already 
severely limited group. Instead of 12 producers control- 
ling 83% of total industry capacity there would be only 
11; instead of the Big 2 controlling 45% as against the 
present 10 with their 38%, they would control 50% as 
against the remaining g with 33%. There would be a 
stronger Bethlehem to contend with. There would be an 
even more powerful Big 2 to contend with. It is clearly the 


81 Ibid.; emphasis supplied. 
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kind of further concentration in an oligopoly framework 
that Congress was concerned with. “Tend to create a mon- 
opoly’ clearly includes aggravation of an existing oligop- 
oly situation.” §8 


The court expresses its ultimate conclusion in these terms: 


“The proposed merger runs afoul of the prohibition of the 
statute in so many directions that to permit it, is to render 
section 7 sterile. To say that the elimination of Youngs- 
town would not result in ‘a significant reduction in the 
vigor of competition’ in the steel industry is, in the light 
of its history, to disregard experience.” *+ 


While the court goes on to consider the elimination of com- 
petition between the two parties, as well as the potential anti- 
competitive effect of the withdrawal of Youngstown as a source 
of supply and customer for certain products purchased and sold 
by Bethlehem’s smaller and less integrated competitors, I must 
confess that all this seems a bit anticlimactic. For Judge Weinfeld 
made it abundantly clear that he was prepared to bar the merger 
on the theory that it would work a further concentration in the 
highly concentrated and mammoth iron and steel industry. This, 
to me, was the heart of the decision, and it colors a good many 
of the other findings. 

One cannot quarrel with the result reached by the court. One 
can, however, have serious reservations about the court’s prem- 
ises and the reasoning resting upon them. Much of the legal 
discussion was unnecessary to the decision and thus has the in- 
firmity of all obiter. 

Turning from one long opinion to an even longer one, the 
Pillsbury marathon has finally culminated in an initial decision 
requiring the respondent to divest itself of most of the fruits of its 
Ballard and Duff acquisitions.*® This was the case that gave rise 
to the cry “economic extravaganza.” And now that I have plodded 
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through the examiner’s opinion, I am frank to say that never 
before have I encountered such a bewildering array of facts. The 
decision is truly a statistical nightmare. Just take it on faith that 
the examiner did not purport to base his rulings on any theory 
of quantitative substantiality. If you don’t believe me, the next 
time you have a spare day or two with nothing to do, wade 
through the 125-page opinion and see for yourselves. 

As you have probably detected, I am rapidly running out of 
gas in recounting this year’s merger story. But I have yet to relate 
why the acquisitions did not pass muster in Maryland & Virginia 
Milk Producers,** Erie Sand & Gravel," and Reynolds Metals.** 
Suffice it to say that the first of these cases involved, among other 
things, the purchase of a dairy outlet by a milk producing co- 
operative which enjoyed 86% of the relevant market and that 
the avowed purpose of the acquisition was to eliminate the price- 
cutting of the dairy which had been a thorn in the side of the 
customers of the acquiring company. In the Erie case, once the 
product and geographic markets were narrowed to lake sand 
along the southern shore of Lake Erie, the acquisition assumed 
monopoly proportions, with an aggregate percentage command of 
84.4%. This was aggravated by the fact that after the acquisition 
the acquiring company raised its price without any apparent 
economic necessity. Finally, Reynolds, a large producer of alumi- 
num foil, injected itself into the market for decorative aluminum 
foil sold to the florist trade by purchasing Arrow Brands, a for- 
mer customer and the leading factor in this small business. 
Reynolds’ resources enabled the acquired company to expand its 
operations and engage in sales below cost, to the detriment of 
at least five competitors whose sales declined, while those of 
Arrow increased. 

The ratio behind the conclusions of illegality in these cases is 
that the express purpose or actual effect of the merger was to 
impair competition. 

86 United States v. Maryland & Virginia Milk Producers Ass’n, 167 F. Supp. 799 
(D.D.C. 1958), appeal filed, 27 U.S.L. WEEK 3319 (May 8, 1959) (No. 898). 


87 Erie Sand & Gravel Co., FTC Dkt. 6670 (Dec. 1, 1958). 
88 Reynolds Metals Co., FTC Dkt. 7009 (March 3, 1959). 
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From this rapid review of the recent merger cases, one discerns 
that both the courts and the Commission are steadfast in their 
opposition to the use of simple formulae to resolve complex eco- 
nomic issues. Ihhe Government’s efforts to shortcut the adjudica- 
tive process by confining it to reliance on quantitative data have 
proved abortive. The statutory standard is recognized for what 
it is—a flexible tool to root out the potentially harmful merger 
by considering all economic facts illuminating the probable fu- 
ture character of competition in the relevant market. Now that 
the basic ground rules have been settled, we can expect each 
case to turn on its own peculiar facts. After all, different mergers 
do not occur in the same competitive milieu. Hence, a decision 
in one economic setting may have little, if any, precedential 
significance in another. While this does not make the task of 
counseling any easier, predictability is being sacrificed for a 
good cause—reasoned adjudication consonant with competitive 
realities. 

III 


In recent lectures*® I have called attention to the increasing re- 
luctance of lower court judges to apply a rigid rule of per se illegal- 
ity to group boycotts and their valiant attempts to find a rational 
basis for sustaining such concerted activity under justifiable cir- 
cumstances. Echoing the view of Holmes” and a respectable 
body of common law and early Sherman Law precedents that 
joint refusals to deal are only actionable if not justified, they 
have sought to bring boycotts within the shelter of the rule of 
reason. Justification has been found in the socially beneficial 
purposes of the restraints, the absence of coercive implementa- 
tion, the protective or defensive nature of the cut-off, or the lack of 
monopoly power in the boycotting parties. In upholding certain 
boycotts, the lower courts were not unmindful of the Supreme 
Court’s reiterated insistence that boycotts, like price-fixing, are 


89 Handler, Annual Review of Recent Antitrust Developments, 12 THE Recorp 
411, 428 (1957); Recent Antitrust Developments, 13 THE RECORD 417, 426 (1958). 

90 United States v. American Livestock Commission Co., 279 U.S. 435 (1929). 

91 Hopkins v. United States, 171 U.S. 578 (1898); Anderson v. United States, 171 
US. 604 (1898). 
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per se illegal,®*? but they regarded the cases as distinguishable 
and the doctrine of total invalidity as mere dictum. They en- 
deavored to “exercise a discriminating judgment between those 
boycotts which are so patently injurious to competition as to 
admit of no legal justification, and those having less obvious 
anticompetitive repercussions so as to warrant application of the 
rule of reason in determining their legality.” 

In its unanimous decision in Klor’s,** the Supreme Court rath- 
er bluntly and emphatically informs the lower courts that when 
in the past it proclaimed the per se unlawfulness of group boy- 
cotts, it meant precisely what it said. The prohibition is absolute. 
There are to be no exceptions, however extenuating may be the 
conditions generating the boycott. 

Klor’s is a small retailer of household appliances located in 
San Francisco. Its dispute was primarily with its next-door neigh- 
bor, Broadway-Hale, a company operating a chain of appliance 
stores. Klor’s claim was that Broadway-Hale had used its “‘mon- 
opolistic” buying power to induce certain leading manufacturers 
and distributors of television, radio, laundry and kitchen appli- 
ances to discontinue selling Klor’s, or to sell it only at discrimi- 
natory prices and highly unfavorable terms. All of the defendants 
were charged with a conspiracy in violation of both sections of 
the Sherman Act. The defendants moved for summary judgment, 
seeking in their affidavits to establish that the boycott (whose 
existence was apparently‘assumed for the purposes of the motion) 
was singularly without any anticompetitive consequences since 
there were hundreds of other retail shops in the general neighbor- 
hood, some within a few blocks of Klor’s, selling various com- 
petitive brands including the very ones Klor’s was unable to 
obtain. Klor’s inability to sell these items, thus, did not affect 


92 Northern Pacific Railway Co. v. United States, 356 U.S. 1, 5 (1958); Times- 
Picayune Pub. Co. v. United States, 345 U.S. 594, 625 (1953); Kiefer-Stewart v. Sea- 
gram, 340 U.S. 211, 214 (1951); United States v. Columbia Steel Co., 334 U.S. 495, 
522 (1948); Fashion Originators’ Guild v. Federal Trade Commission, 312 U.S. 457, 
467-68 (1941). 

93 Handler, Annual Review of Recent Antitrust Developments, 12 THE REcorD 
411, 428 (1957). 

94 Klor’s v. Broadway-Hale Stores, 359 U.S. 207 (1959). 
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the general competitive situation at the retail level. The defend- 
ants also asserted that there were many other brands available to 
Klor’s and, consequently, he had suffered no injury from the 
boycott. 

Viewing the controversy as a “‘purely private quarrel” without 
the dimension of a public wrong, the District Judge granted 
summary judgment to the defendants and dismissed the com- 
plaint.® The Court of Appeals affirmed * in an opinion by Judge 
Barnes which I discussed last year. The Supreme Court unani- 
mously reversed. 

Group boycotts, writes Mr. Justice Black for the Court, are 
a species of restraint which by reason of their nature and char- 
acter are unduly restrictive of competition and hence were for- 
bidden both by the common law and by the statute. They cannot 
be saved from condemnation by allegations of their reasonable- 
ness in light of specific circumstances or by virtue of the fact 
that they do not result in any fixing of prices, restriction of pro- 
duction or deterioration of quality. They are banned even when 
they produce lower prices or temporarily stimulate competition. 
They are not to be tolerated because, like price-fixing, they 
“‘cripple the freedom of traders and thereby restrain their ability 
to sell in accordance with their own judgment.’” ** Defendants’ 
“combination takes from Klor’s its freedom to buy appliances in 
an open competitive market and drives it out of business as a 
dealer in the defendants’ products.” * It is not to be sanctioned 
“merely because the victim is just one merchant whose business 
is so small that his destruction makes little difference to the 
economy. Monopoly can as surely thrive by the elimination of 
such small businessmen, one at a time, as it can by driving them 
out in large groups.” ®® Concerted refusals to deal are unlawful 
as a matter of law, despite the availability of alternative sources 


95 Klor’s v. Broadway-Hale Stores, 1956 Trade Cases par. 68,495, p. 72,048 (N.D. 
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of supply to the plaintiff, despite the lack of monopoly power in 
the defendants, despite the absence of any injury to competition 
in the market place, and despite the fact that the boycott does 
not affect prices, production or quality. Ihe person boycotted 
is entitled to the protection of the antitrust laws notwithstanding 
that he is the only party suffering harm.1° 

Powerful arguments of law and policy support the Court’s deci- 
sion. I have frequently in my teaching analogized price-fixing to 
the imposition of a sales tax by private parties for private pur- 
poses.!°! A boycott smacks of a licensing system likewise imposed 
by private groups for private purposes.’°? The boycotting parties 
determine who shall enter, who shall remain and who shall be 
excluded from a field of economic activity. Can these sovereign 
powers safely be entrusted to unregulated private groups? The 
Court unhesitatingly says no. 

There are, of course, countervailing arguments. The term boy- 
cott connotes something sinister. It is not a neutral term. It is an 
opprobrious epithet. Yet concerted refusals to deal are common- 
place in everyday life. Strategic materials are withheld from po- 
tential enemies. Liberals will not travel to or buy the products 
of fascist countries. Trade unionists refrain from patronizing 
nonunion establishments. It was unpatriotic in NRA days to do 
business with one who did not fly the Blue Eagle. Suburbia is 
not unfamiliar with social ostracism. It was not so long ago that 
peaceful picketing—a species of boycott—was denominated the 
workingman’s mode of speech.’°* The line between criticism and 
inducement not to patronize is shadowy at best. 

Why is it wrong for insurance companies to agree not to ex- 


100 Cf. White, C. J., in D. R. Wilder Mfg. Co. v. Corn Products Refining Co., 236 
US. 165, 174 (1915): “. . . founded upon broad conceptions of public policy, the 
prohibitions of the statute were enacted to prevent not the mere injury to an 
individual which would arise from the doing of the prohibited acts, but the harm 
to the general public which would be occasioned by the evils which it was con- 
templated would be prevented, and hence not only the prohibitions of the statute, 
but the remedies which it provided, were coextensive with such conceptions.” 

101 See HANDLER, ANTITRUST IN PERSPECTIVE 23 (1957). 
102 See Ethyl Gasoline Corp. v. United States, 309 U.S. 436 (1940). 
103 See Thornhill v. Alabama, 310 U.S. 88 (1940). 











RECENT ANTITRUST DEVELOPMENTS 347 


tend fire insurance to a known arsonist?!* The examples may be 
muitiplied—the suppression of design piracy as in Fashion Orig- 
inators’ Guild‘ or the enforcement of arbitral awards as in 
Paramount Famous Lasky. It is not to be wondered that courts, 
confronted with live litigants with living problems, have found 
little solace in abstractions and have searched for a living prin- 
ciple which will yield to the pressures and necessities of the facts. 
The interesting effort to discriminate between the justifiable and 
unjustifiable boycott has now been halted—both are unquali- 
fiedly proscribed. 

It will, of course, come as no surprise to students of antitrust 
that boycotts should be held to be per se unlawful. The teaching 
of Fashion Originators’ Guild was that the social desirability of 
the end or purpose of the boycott could not withdraw it from the 
statutory condemnation. The substantive contribution of Klor’s 
is that it makes clear that in the case of the per se restraints, the 
degree of market control or the absence of monopoly power is 
completely irrelevant. Boycotts and price-fixing are unlawful, 
however minuscule is the economic strength of the combine. 
Equally immaterial is the absence of any substantial anticom- 
petitive effect of the boycott on sellers, buyers, competitors or 
the public. 

Does the Court’s reversal of Judge Barnes’ decision necessarily 
imply a rejection of his provocative analysis of the public injury 
concept? You will recall that Judge Barnes used Klor’s as a vehicle 
to expound his thesis that outside the per se category only those 
restraints which entail injury to the public are to be deemed 
unreasonable and hence unlawful.’ He thus equated public 
injury with violation. Stated differently, it was his view that in 
the area in which the rule of reason is properly applicable, the 
test of unreasonableness of a restraint is whether it adversely 


104 See Ruddy Brook Clothes v. British & Foreign Marine Ins. Co., 195 F. 2d 86, 
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affects competition in the relevant market as a whole and thus 
encompasses injury to the public. Judge Barnes’ theory was 
squarely bottomed on Mr. Justice Stone’s analysis of the common 
law and Sherman Act precedents in Apex Hosiery’ where the 
late Chief Justice concluded that an effect on prices or on the 
nature and extent of competition in the market was a sine qua 
non to a statutory infraction. 

In my opinion, the Barnes exegesis partially survives the unani- 
mous reversal. The Court squarely rejects the philosophy of 
Apex Hosiery. Says Mr. Justice Black: 


“While some language in that case can be read as support- 
ing the position that no restraint on trade is prohibited by 
§1 of the Sherman Act unless it has or is intended to have 
an effect on market prices, such statements must be con- 
sidered in the light of the fact that the defendant in that 
case was a labor union. . . . Moreover, cases subsequent 
to Apex have made clear that an effect on prices is not 
essential to a Sherman Act violation.” 1° 


On the other hand, the Court’s major premises are derived 
from what it calls “the landmark case of Standard Oil Co. v. 
United States”—the case in which the rule of reason had its gene- 
sis.14° The Court’s summary of Standard Oil is not dissimilar to 
Judge Barnes’ treatment of the rule of reason. There are “classes 
of restraints which from their ‘nature or character’ [are] unduly 
restrictive, and hence forbidden by both the common law and 
the statute.” As to these classes of restraints, Congress has 
“determined its own criteria of public harm” and it is not “for 
the courts to decide whether in an individual case injury had 
actually occurred.” 142 Continuing with his review of Standard 
Oil, Mr. Justice Black observes: ““The Court recognized that 
there were some agreements whose validity depended upon the 
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surrounding circumstances.” 143 He does not pause, as did Judge 
Barnes, to define what those surrounding circumstances may 
be.1* But it is noteworthy that he upholds the single trader doc- 
trine of the Colgate case’ and seemingly sanctions an exclusive 
distributorship between a manufacturer and a dealer.1"* 

Thus, the principal error of Judge Barnes was not that he 
assimilated public injury into the rule of reason, but rather that 
he applied the standard of reason to a restraint which properly 
falls in the per se category. It does not follow that the Barnes 
approach will not have vitality outside the per se arena.™* 

It was only a few years ago that exclusive distributorships were 
under frontal attack in treble damage actions. Then came 
Schwing™® and Packard.’* During the past year, the Federal 
Trade Commission, relying upon these precedents, has unquali- 
fiedly approved such arrangements between a manufacturer and 
his distributors.!*° What is more, it has refused to apply the per se 
illegal doctrine to restrictions imposed by manufacturers with 
regard to the customers to whom their distributors may resell.*4 
These decisions may presage a more hospitable attitude towards 
the rudiments of orderly marketing. 


113 Ibid. This same observation was made by Mr. Justice Black later this Term 
in Beacon Theatres v. Westover, 359 U.S. 500, 508 n. 10 (1959). 

114 Judge Barnes, while equating public injury with the rule of reason, gives 
the rule the same substantive content as Justice Clark in Times-Picayune Pub. Co. 
v. United States, 345 U.S. 594, 615 (1953), where he said: “. . . our inquiry to deter- 
mine reasonableness under §1 must focus on ‘the percentage of business controlled, 
the strength of the remaining competition [and] whether the action springs from 
business requirements or purpose to monopolize.’” See Handler, Recent Antitrust 
Developments, 9 THE RECORD 171, 175 (1953)- 

115 United States v. Colgate & Co., 250 U.S. 300 (1919). 
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1957), cert. denied, 355 U.S. 822 (1957). 
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par. 27,906, p. 36,964 (1959). 

121 Roux Distributing Co., FTC Dkt. 6636, CCH Trape Rec. Rep. par. 27,855 
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You will recall that I have repeatedly called attention in these 
annual talks to the persistent attack by the Department of Justice 
upon the allocation by manufacturers of assigned territories to 
their distributors or dealers.’*? This has been coupled with a 
governmental assault upon the effort of sellers to control the 
channels of trade through which their products may be distrib- 
uted. Practices sanctioned by a long line of common law and 
statutory precedents have been the subject of numerous com- 
plaints. None, however, has ripened into judicial decision, the 
cases consistently being settled by consent decree.!*3 

My plea for the preservation of the existing law on orderly 
marketing relates, of course, to vertical agreements between seller 
and buyer. Orderly marketing can be a euphemism for a garden 
variety horizontal combination in restraint of trade. For example, 
the Fourth Circuit was confronted this past year with a horizon- 
tal marketing arrangement in the Virginia Excelsior Mills case,'*# 
strongly reminiscent of that involved in the well-known 4A ppa- 
lachian Coals case.’*> A group of small manufacturers, accounting 
for about 25% of the national output of excelsior, decided to 
market their product through a common sales agency at prices 
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dictated by the members of the combine. The court regarded the 
plan as a form of price-fixing and hence unlawful per se. Appa- 
lachian Coals, it asserted, was no longer law, having failed to sur- 
vive ‘the strong and consistent course of subsequent decisions.” !*6 

Orderly marketing, in the sense in which I use it, encompasses 
exclusive distributorships granted by the seller, territorial limita- 
tions imposed on the buyer, and restrictions on the use and dis- 
position of the purchased product. These arrangements were 
classified at common law as contracts not to compete ancillary 
to the purchase of property. The Restatement of Contracts in- 
cludes among the instances of reasonable restraints “a bargain by 
the buyer or lessee of property or of a business not to use it in 
competition with or to the injury of the seller or lessor.” !°* The 
leading case at common law was the Supreme Court decision in 
Oregon Steam Navigation Co. v. Winsor!® upholding a cove- 
nant by the purchaser of a steamship not to operate it in com- 
petition with its seller on any waterway within California for a 
period of ten years. 

From the premise that a purchaser could be restrained from 
using the purchased article in competition with his seller were 
derived the rulings that he could be confined to the use or sale 
of the product within a defined territory or inhibited from sell- 
ing to a class of customers reserved by the seller for himself or 
assigned to other distributors. Illustrative of restraints upheld 
under the Sherman Act have been an agreement not to resell 
sugar purchased for use in the manufacture of candy'®® and a 
promise by a buyer to dispose of the purchased goods in the ex- 
port and not the domestic trade."° 

The only case casting any cloud on the validity of this uniform 
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1923). 

, oe United States v. Newbury Mfg. Co., 36 F. Supp. 602 (D. Mass. 1941). 
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body of decisional law is the broad dictum of Bausch & Lomb"! 
that: 


“A distributor of a trademarked article may not lawfully 
limit by agreement, express or implied, the price at which 
or the persons to whom its purchaser may resell, except 
as the seller moves along the route which is marked by the 
Miller-Tydings Act.” 


The Department’s claim of illegality rests entirely upon Bausch 
& Lomb, where the customer restriction was part and parcel and 
one of the implementing devices of an illegal vertical price 
arrangement. 

In Roux Distributing Co.1*? the Commission specifically re- 
jected the contention that a restriction as to whom a purchaser 
may resell is illegal per se, correctly interpreting Bausch & Lomb 
as prohibiting such restraints only when tied into an unlawful 
system of resale price control.'** Commissioner Anderson, how- 
ever, in writing for the Commission, does not swing to the other 
extreme and endow such agreements with the status of per se 
legality. Their lawfulness depends upon whether or not their 
use may result in a substantial lessening of competition. At first 
blush, this would appear to mean that they are governed by the 
rule of reason—not the rule of the common law which measured 
legality by the reasonableness of the spatial and temporal scope 
of the limitation and the absence of any monopolistic purpose or 


131 United States v. Bausch & Lomb Optical Co., 321 U.S. 707, 721 (1944) (em- 
phasis supplied). This assertion is fortified by a reference to Fashion Originators’ 
Guild implying that a vertical agreement between seller and buyer controlling 
resale might be tantamount to a concerted boycott. 

132 Roux Distributing Co., FTC Dkt. 6636, CCH Trane Rec. Rep. par. 27,855 
(1959)- 

133 “Certain restrictions as to the resale of a product may violate the Sherman 
Act as well as Section 5 of the Federal Trade Commission Act. For example, under 
some circumstances a distributor of a trademarked aricle may not lawfully limit by 
agreement the persons to whom its purchaser may resell, particularly where the 
agreement is tied in with a system of distribution which includes the unlawful 
fixing of resale prices, United States v. Bausch & Lomb Co., 321 U.S. 707, 721 (1944). 
We do not believe, however, that a restriction or limitation as to whom a purchaser 
may resell is illegal per se. Cf. Fosburgh v. California & Hawaiian Sugar Refining 
Co., 291 Fed. 29 (1923); Chicago Sugar Co. v. American Sugar Refining Co., 176 
F. 2d 1 (1949), cert. den. 338 U.S. 948 (1950).” Id. at p. 36,925. 
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effect—but rather by the Times-Picayune standard which weighs 
the actual and potential anticompetitive effects of the restraint 
in the market place. 

But a careful reading of the opinion discloses that the latitude 
accorded purchaser restrictions may be considerably narrower. 
In Roux, a manufacturer of cosmetics confined one set of dis- 
tributors to the drug and department store accounts and another 
group to the beauty parlor trade. The dismissal of the complaint 
by the examiner was affirmed because the record contained no 
clear evidence that these two classes of wholesalers were in sub- 
stantial competition with one another for sales to the same out- 
lets.15* Hence the Commission concluded that the challenged 
practice could not have harmed competition. The plain implica- 
tion of the decision is that if all Roux’s wholesalers had previously 
competed for both types of outlet, the restriction might have 
eliminated competition and thus be unlawful. This would mean 
that the allocation of accounts is only permissible upon the intro- 
duction of a new product or where there is no previous record 
of competition among the manufacturers’ distributors. 

If this be the meaning of the decision, its practical significance 
will be virtually nil. The test should not be whether the restric- 
tion eliminates competition among the restricted parties. That 
is its purpose—its raison d’etre. The true test is whether there is 
any prospect that its use will adversely affect the competition of 
other products or tend to create a monopoly in the relevant 
market. 

In Columbus Coated Fabrics,'** the Commission was requested 
by counsel supporting the complaint to rule that territorial limi- 
tations on buyers are violative of the antitrust laws and to insert 


134 “There is evidence that respondent’s practices caused some of its customers 
to lose sales (primarily beauty supply dealers losing drug store accounts) and 
caused certain customers or former customers to suffer reductions in profits. This, 
however, does not prove that any competition has been adversely affected. Merely 
to show a loss of sales or profits by individual customers has no necessary competi- 
tive significance in the circumstances. As heretofore indicated, it has not been 
shown clearly that competition existed between drug wholesalers and beauty sup- 
ply dealers; consequently it cannot be determined to what extent competition has 
been or may be harmed by respondent’s practices.” Id. at pp. 36,925—26. 

135 Columbus Coated Fabrics Corp., FTC Dkt. 6677, CCH Trape Rec. Rep. 


par. 27,906, p. 36,964 (1959). 
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a paragraph in the order forbidding the practice. The hearing 
examiner refused both requests and implied in his opinion that 
vertical agreements limiting the right of resale within a pre- 
scribed territory are permissible.4%* The Commission construed 
the facts as involving only exclusive distributorships within de- 
fined territories, and, as I have indicated, on the authority of 
Schwing and Packard, sanctioned their use. It expressed no opin- 
ion as to the legitimacy of the reciprocal obligation of an exclu- 
sive distributor to sell only within the franchised territory. But 
its rejection of counsel’s proposed decretal paragraph is especially 
noteworthy in light of the broad discretionary power of the Com- 
mission in fashioning its orders—a power recently sustained by 
the Supreme Court in the Mandel case.'** 

While these forward steps of the Commission are perhaps some- 
what faltering, they do manifest a recognition of the economic 
need for some control by the manufacturer over the channels of 
distribution of his goods—a control which will permit him to 
wage more vigorous and effective competition against other prod- 
ucts and hence one which is fully consonant with the purposes 
and traditions of our antitrust philosophy. 


IV 


The subject of indirect sanctions has always fascinated me. By 
indirect sanctions is meant the judicial addition of a remedy 
over and above that provided by the prohibitory legislation. The 
classic example is the doctrine of illegal contracts where judicial 
enforcement of an agreement contemplating a statutory infrac- 
tion is denied in order to deter indulgence in the forbidden 
conduct. Direct sanctions embrace the conventional criminal 
punishment, governmental suits for injunction and private ac- 
tions for compensatory or punitive damages. A network of indi- 
rect remedies can be an effective means of bringing about 
widespread compliance with the law and, hence, is a vital feature 
in any program of law administration. The chief value of the 
indirect remedy is that it enlists the aid of the litigant as a species 


136 Columbus Coated Fabrics Corp., FTC Dkt. 6677, p. 5 (July 8, 1958). 
137 Federal Trade Commission v. Mandel Brothers, 359 U.S. 385, 392 (1959). 
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of private attorney general, thus enlarging the enforcement effort. 
More important still is that it serves as a powerful deterrent, 
inducing compliance and discouraging violation. 

As far back as 1902 the Supreme Court was called upon to 
determine whether it would refuse recovery of the purchase price 
in a case where the defendant had bought merchandise from a 
combination whose organization and operation violated the anti- 
trust laws.1°8 The Court rejected this indirect sanction since the 
violation was collateral to the right asserted in the litigation and 
the relationship between the contract of purchase and the Sher- 
man Law transgression was too remote. This has been the uni- 
form course of decision save for one case, Continental Wall 
Paper,*® where the plaintiff was not only a monopoly but the 
contract in suit was part and parcel of a larger scheme to regiment 
all phases of the industry from manufacture through distribu- 
tion to ultimate consumption. The purchaser was deemed a party 
to the combine. The action to recover the purchase price was 
denied, the Court emphasizing that the price was unreasonable 
and entailed a monopolistic exaction. 

The traditional rubric for distinguishing the cases has been 
that collateral illegality will not but unlawfulness inherent in 
the contract in suit will preclude recovery.’ A like distinction 
has been drawn in the patent field where collateral illegality is 
deemed irrelevant, whereas misuse of the very patent in litigation 
will constitute unclean hands.'* 

So the law stood until Kelly v. Kosuga’? was decided this year. 

The facts were quite interesting. The plaintiff and his asso- 
ciate found themselves in 1955 with a thousand cars of onions 
which they apparently were not able to dispose of through regular 
channels. They met with a group of Midwestern onion growers 
threatening to deliver their inventory on the futures exchange 
with the purpose and effect of depressing prices unless the grow- 


138 Connolly v. Union Sewer Pipe Co., 184 U.S. 540 (1902). 

139 Continental Wall Paper Co. v. Louis Voight & Sons Co., 212 U.S. 227 (1909). 

140 See Lyons v. Westinghouse Electric Corp., 222 F. 2d 184, 187 (2d Cir. 1955), 
cert. denied, 350 U.S. 825 (1955). 

141 See Morton Salt Co. v. G. S. Suppiger Co., 314 U.S. 488 (1942). 

142 358 U.S. 516 (1959). 
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ers purchased a large quantity of these onions from them. The 
growers, including defendant, naturally apprehensive that such 
dumping would cause them considerable loss, agreed to buy 287 
of the 600 cars which plaintiff then had stored in the Chicago 
area. In consideration of these purchases, plaintiff and his busi- 
ness associate agreed not to deliver any onions on the futures 
market for the remainder of the current trading season. A recipro- 
cal covenant was obtained from the defendant and the other 
buyers not to deliver any of the purchased onions on the futures 
market during the balance of the season. 

According to the defense, these agreements were “for the pur- 
pose of creating a false and fictitious market condition” and “to 
fix the price of onions and limit the amount of onions sold in the 
State of Illinois.” 14° These facts were pleaded as a defense to an 
action brought to compel the completion of payment of the price 
of 50 cars of onions which defendant had bought. The defense 
was stricken below on motion. 

The facts pleaded thus charge the parties to the litigation and 
the other growers with participation in a bald scheme to with- 
draw from the futures market a substantial volume of onions— 
a quantity presumably large enough to have had a depressing 
effect upon prices. This scheme reminds of the buying program 
denounced in Socony-Vacuum,™* where the effect of the chal- 
lenged agreements was merely to set a floor under the market 
and not to raise prices. 

In upholding the seller’s right of recovery, the Court first points 
out that the plea of Sherman Law illegality has not met with 
much favor when asserted as a bar to an action for goods sold and 
delivered. It is unwilling to add to the express remedies provided 
by law the judicially created indirect sanction of the avoidance 
of private contracts. It recognizes the propriety of such a defense 
only in the very narrow situation where the court’s own judg- 
ment is itself the vehicle by which the unlawful conduct is carried 
out. It rejects the distinction between collateral and inherent 
illegality. Presumably, unless the court becomes an accessory 


143 Jd. at 517. 
144 United States v. Socony-Vacuum Oil Co., 310 U.S. 150 (1940). 
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after the fact by enforcing the precise conduct made unlawful 
by the statute, the agreement between the parties will be upheld 
and payment of the purchase price ordered. Mr. Justice Brennan, 
writing for a majority of seven, adopts the earthy policy articu- 
lated by Mr. Justice Holmes in dissent in Continental Wall Paper 
““of preventing people from getting other people’s property for 
nothing when they purport to be buying it.’ 1*° Mr. Justice 
Black and Mr. Justice Douglas dissented without opinion. 
There plainly was nothing collateral about the present violation. 
According to the defense, the buyer was coerced into purchasing 
the 50 carloads of onions in order to prevent the plaintiff from pur- 
suing his plan of disorganizing the futures market. The Court’s 
rejection, therefore, of the distinction between collateral and in- 
herent illegality comes pretty close to sounding the death knell of 
this indirect sanction even though it does not expressly overrule 
Continental Wall Paper. It is difficult to conceive of a contract 
of purchase that would be more intimately related to an illegal 
antitrust program or where the Court in granting judgment 
would become more directly involved in carrying out the for- 
bidden restraint. The new standard promulgated by the Court 
therefore seems unlikely of ever being satisfied in any litigation. 
In the creation of indirect sanctions in the antitrust field, the 
Court is dealing with questions of degree and not of kind. By 
refusing to enforce a lawful patent where the patentee has been 
guilty of misuse or unclean hands, the Court has forged an effec- 
tive instrument to implement our antitrust policies.** The loss 
of patent protection can be a much heavier penalty than a crim- 
inal prosecution, an injunction against wrongdoing, or even 
treble damage liability. A treble damage suitor does not forfeit 
his right to recovery because of his own antitrust misdeeds save 
where the illegality inheres in the very subject of the action.'#* 
Collateral wrongdoing does not put him in pari delicto. The 


145 Kelly v. Kosuga, 358 U.S. at 520-21, quoting Continental Wall Paper Co. v. 
Louis Voight & Sons Co., 212 U.S. at 271. 

146 See Morton Salt Co. v. G. S. Suppiger Co., 314 U.S. 488 (1942). 

147 See Kiefer-Stewart v. Seagram, 340 U.S. 211, 214 (1951); Trebuhs Realty Co. 
v. News Syndicate Co., 107 F. Supp. 595 (S.D.N.Y. 1952); H. & A. Selmer, Inc. v. 
Musical Instrument Exchange, 154 F. Supp. 697, 699 (S.D.N.Y. 1957). 








358 THE RECORD 


defendant obtains no immunity from the plaintiff's infractions, 
His remedy is to complain to the enforcement officials or to bring 
a private action. 

The difficulty with the denial of the purchase price is not merely 
that it is drastic and capricious. The patent misuse doctrine can 
be equally drastic and capricious. The trouble is that the sanc- 
tion is too potent. It not only would end the business of antitrust 
violation; it would, as Mr. Justice Jackson pointed out in Bruce’s 
Juices,*8 end all business. Were the defense to be sustained, every 
suit for goods sold and delivered would be converted into an anti- 
trust proceeding. The antitrust bar might thrive, but it is far 
from clear that the country itself would flourish. It is one thing to 
buttress the law with self-executing implementing devices; it is 
another to create conditions under which business cannot be 
carried on. It is thus encouraging that a large majority of the 
Court discerns the danger of overzealous antitrust enforcement. 
In fairness to the minority, the basis of whose decision is not dis- 
closed, it must be noted that the application of the time-honored 
distinction between collateral and inherent illegality to the facts 
of Kelly v. Kosuga, would not have world shattering repercus- 
sions. Business could survive a doctrine which denies the pur- 
chase price to a seller who has coerced a buyer into an illegal 
antitrust scheme in which the purchase itself constituted an 
integral element of the wrongdoing."® 


148 Bruce’s Juices v. American Can Co., 330 U.S. 743, 754 (1947). 

149 Neither time nor space has permitted a discussion of the host of interesting 
Robinson-Patman rulings of the past year. See e.g., Anheuser-Busch v. Federal 
Trade Commission, 265 F. 2d 677 (7th Cir. 1959); Standard Motor Products v. Fed- 
eral Trade Commission, 265 F. 2d 674 (2d Cir. 1959); Secatore’s, Inc. v. Esso Standard 
Oil Co., 171 F. Supp. 665 (D. Mass. 1959); Ludwig v. American Greetings Corp., 264 
F. 2d 286 (6th Cir. 1959); Atalanta Trading Corp. v. Federal Trade Commission, 
258 F. 2d 365 (2d Cir. 1958); Henry Broch & Co. v. Federal Trade Commission, 261 
F. 2d 725 (7th Cir. 1958), petition for cert. filed, 27 U.S.L. WEEK 3319 (May 6, 1959) 
(No. 895); State Wholesale Grocers v. Great Atlantic & Pacific Tea Co., 258 F. 2d 
831 (7th Cir. 1958), cert. denied, 358 U.S. 947 (1959); Simplicity Pattern Co. v. Fed- 
eral Trade Commission, 258 F. 2d 673 (D.C. Cir. 1958), petition for cert. granted, 358 
U.S. 897 (1958); Sun Oil Co., FTC Dkt. 6641, CCH Trave Rec. Rep. par. 27,717 
(1959); Thompson Products, Inc., FTC Dkt. 5872, CCH Trapbe Rec. Rep. par. 27,841 
(1959); Groveton Paper Co., FTC Dkt. 6592, CCH Trape Rec. Rep. par. 27,2 
(1959); D & N Auto Parts Co., Inc., FTC Dkt. 5767, CCH Trape Rec. Rep. par. 
27,846 (1959); Metropolitan Automotive Wholesalers Cooperative, FTC Dkt. 5724, 
CCH Trape Rec. Rep. par. 27,876 (1959). 

















The Columbia Project for Effective Justice 
By Epwarp S. GREENBAUM and ALAN U. SCHWARTZ 


Why does it take so long to get a case tried? What can be done to speed 
up the trial process? 

Most lawyers and judges can give you the answer to those questions with 
eloquence and positiveness. But although everyone seems to know the 
answers, most of them are quite different and many are inconsistent. One 
says “get more judges,” another “cut out juries,” and a third says “abolish 
the contributory negligence rule.” Others have other remedies. 

The lawyer’s traditional approach to problems of judicial administration 
is well illustrated by his answer to the question: “Will comparative negli- 
gence aid or aggravate calendar congestion?” The answer falls into a three- 
ply pattern that you will immediately recognize. 

First, the lawyer qualifies himself as an expert by telling us 


“I have been practicing in the federal and state trial courts for 35 
years,” and (modestly), “I’m not saying I’ve had the most trials of any 
lawyer in the country, but I’ve tried my share of negligence actions.” 


His experience is now established. 

Next, by applying his powers of concentration and recollection to his 
long years of experience he is able to bring forth some confidence-inspiring 
“statistics.” 

“Comparative negligence would make no difference, because, accord- 
ing to my observations, 90% of the juries disregard completely the 
court’s instructions on contributory negligence. Furthermore, I have 
found that appellate courts let the jury verdicts stand in 75% of the 
cases in which it is clear that the trial courts’ instructions have been 
disregarded.” 


For his final step, he bows slightly in the direction of scientific method by 
reporting the results of his own informal, walky-talky opinion poll: 
“Going around and talking to other lawyers, I’ve come to the conclu- 
sion that 80% of the insurance company bar opposes comparative 
negligence, as contrasted with only 5% of the plaintiffs’ bar.” 


Interesting as these expert opinions, mass guesses and informal polls 
may be, they clearly are not sound bases for adopting or rejecting proposed 
reforms in the law. 

Until recently few persons believed that this was the type of question 
that was a proper subject for research. We acted as if it was unnecessary 
to get the facts. Perhaps Presiding Justice Bernard Botein had this in mind 
when he said: “We men of law are traditionally not good scientists.” He 
described the present situation in these words: 


“I find a dismal lack of facts upon which I can possibly bottom even 
a threshold consideration of the problem. I do find a number of 
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sweeping and plausible statements made by individuals and organiza- 
tions, some based on no research at all and some on patently insuffi- 
cient research. By dint of constant repetition they have become 
sanctified as dogma.” 


THE COLUMBIA PROJECT 


But in 1956 an anonymous donor, who is not a lawyer, became interested 
in these problems. He asked the Columbia Law School if it would be will- 
ing to undertake a project which would seek the solution to this type of 
problem by employing methods and techniques similar to those for many 
years used in medicine and other sciences. This inquiry was accompanied 
by a $50,000 gift. The Law School decided that it could not undertake this 
work, unless it were assured that, if successful, the project would be con- 
tinuous. Such assurance of financial assistance came from the New York 
Foundation. This enabled the Law School to start the work. Later grants 
from the Alfred P. Sloan Foundation and the Walter E. Meyer Institute 
of Law have made it possible for the work to go forward with vigor and 
energy. 

The Project is now in full operation under the direction of Professor 
Maurice Rosenberg, assisted by Professor Michael I. Sovern, Associate Direc- 
tor, two full time research lawyers, a sociologist consultant and an adminis- 
trative secretary. During the summer six law students were employed as 
research aides. 

What has the Project done? 

Because of the importance of the subject all over the country, the first 
problem studied has been court delay. Before World War II only 28% of 
the private federal cases in the United States District Courts were accident 
cases. Today, they have risen to over 50%. In the New York Supreme 
Court 67% of the intake are personal injury cases, and it takes over three 
years from the time of the accident to get a trial in the average case. 


CLOSING STATEMENTS 


The Columbia Project decided to examine a representative cross-section 
of these negligence suits to get the facts. 

Where was the best place to go for this? In the First Department every 
lawyer has to file a statement of any negligence case he handles on a con- 
tingency. If there is a recovery, either by settlement or judgment, he must 
file a “closing statement.” In 1957 alone, 44,000 of these closing statements 
were filed in the First Department. Among other things these statements 
show when and how the claim or action was disposed of and how much was 
recovered. By an order of the Appellate Division, signed by former Presiding 
Justice David W. Peck, the Project was given the right to study these closing 
statements. The study of those cases in which there was some recovery has 
now been completed. Among other things it shows: 

1. In only 1.3% of the cases was there a complete trial. 95.5% of the 
cases were disposed of without being assigned for trial and 98.7% 
without trial to the finish. 
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g. Cases involving large sums of money are more likely to reach 
trial stage than those involving smaller sums. 

g. In most cases (56%) lawyers commenced a lawsuit. The average 
recovery after suit was $2058, and after claim $912. 

4. About 95% of recoveries of over $10,000 result from court actions 
rather than unsued claims. 

5. Rules providing for channelling of cases to lower courts according 
to their potential size do not appear to be effective. Thus, less 
than 1% of the City Court cases realized more than $3000,—the 
jurisdictional limit of the Municipal Court. 


The Project’s examination of the closing statements also yielded certain 
economic information relating to attorneys and clients. In more than half 
the contingent cases lawyers do not charge as much as Rule 4 allows them. 
Clients take home about 58.6% of the amount recovered in these cases. The 
client’s percentage share of large recoveries is higher than his percentage of 
smaller recoveries. 

The Columbia Law Review will soon publish the official report of the 
Project’s personal injury litigation study. It will include some of the prin- 
cipal findings of the Closing Statement Survey and supplementary data 
that is being gathered in cooperation with the courts, judicial administra- 
tors, insurance companies and others. 


COMPARATIVE NEGLIGENCE 


Suggestions have been made that court delay in accident cases would be 
lessened if the present rule as to contributory negligence were replaced by 
a rule of comparative negligence. 

Many states are actively considering adopting such legislation. Seven states 
have already done so. Arkansas was the latest state to join the comparative 
negligence camp. Its 1955 legislature provided that contributory negligence 
should diminish but not bar a recovery. After two years, this was super- 
seded by a statute providing that an injured person may recover damages 
even though partly at fault, provided his negligence was “of less degree” 
than the defendant’s. 

Because of the intense interest in comparative negligence as a delay 
remedy the Project decided to take a close look at Arkansas’ experience 
under its new rules. It did so with the cooperation of the Arkansas Bar. 
The Project interrogated 25 Arkansas judges and more than 100 lawyers 
who are actively engaged in personal injury litigation in Arkansas, and 
carefully studied the operations of the statute. Among other things, the 
results of the survey showed that the comparative negligence rule promoted 
an increase in settlements before trial in personal injury litigation but did 
not substantially reduce jury trials, nor make much change in the court’s 
job in these cases. In the Spring issue, 1959, of the Arkansas Law Review, 
the results of the study were published. Reprints of it have been made. The 
Project has found these results very similar to those of a companion study 
of the impact of comparative negligence statutes in the federal courts. 
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OTHER STUDIES 


Measures taken in other jurisdictions to decrease delay have been studied 
by the Project. 

Authorities in Massachusetts believe that the adoption of the Auditor 
System in early 1956 has been a decided help in reducing over-crowding 
and excessive delay. Under this system accident cases are sent for “trial” 
to lawyers who are designated auditors for this purpose. Their findings are 
not binding on either party, but are admissible in evidence in a subsequent 
trial. The result is that the parties usually accept these findings without 
trial. 

In Pennsylvania there is provision for a mandatory out-of-court arbitra- 
tion for small claims. This has resulted in the disposition of large numbers 
of these cases without court trial. 

Both of those measures have been carefully studied by the Project. It has 
likewise observed the operations of certain aspects of the English and 
French systems to attempt to discover why trial delay is said not to be a 
serious problem in these countries. Follow-up on these studies will continue 
to be part of the Project's efforts to seek information as to methods used in 
other jurisdictions. 

It is most encouraging to record that courts and court administrators have 
already begun to utilize Project findings and techniques. Early in 1960 New 
Jersey will make a test of the effectiveness of pretrial conferences in personal 
injury actions. This pioneer effort will seek to determine by means of a 
study in depth of hundreds of cases whether the pretrial conference is an 
effective tool of judicial administration. Special records and follow-ups will 
be used to determine whether pretrial increases court efficiency by stepping 
up settlements and shortening trials and whether it improves the quality of 
the trials. The results of this experiment, closely comparing pretried cases 
with those that will not be pretried, should substitute facts for guess work 
in a vital area of civil justice. 


JOINT BAR ASSOCIATION STUDY 


In addition to its independent research the Project is sponsoring with The 
Association of the Bar of the City of New York a “Joint Research Project 
on Court Calendar Congestion,” which is under the direction of Roger 
Bryant Hunting. 

The purpose of this Joint Project is to discover why some people make 
claims and bring law suits and others similarly injured do not. In order to 
answer this question the staff of the Joint Project has been interviewing many 
accident victims. These interviews explore the effect which the influence of 
friends, neighbors, professional or business contacts and previous experi- 
ences have upon a victim’s propensity to bring suit. They also examine the 
victim’s attitude towards insurance companies, lawyers and doctors. 

It is hoped that the information which the Joint Project develops will 
help to formulate techniques for reducing the number of claims which 











COLUMBIA PROJECT FOR EFFECTIVE JUSTICE 363 


become a burden on the courts. The results are expected to be available 
within the next few months. 


ADVISORY COMMITTEE 


The Columbia Project is founded on the basic concept that it will be 
professional, continuing and practical. Being a part of a great university, 
with contacts with disciplines other than Law, should enable the Project 
to be both continuing and professional. Its staff includes sociological as 
well as legal members. To make its work practical, it has, since its inception, 
worked under an Advisory Committee composed of lawyers and non-lawyers, 
judges and others officials selected because of their extensive experience 
with the problems studied. The members include a Justice of the United States 
Supreme Court a Judge of the Circuit Court of Appeals, the Presiding 
Justice of the Appellate Division and his predecessor, the Corporation Coun- 
sel of the City of New York, the City Administrator, the Administrator of 
the New York Judicial Conference and the Counsel to the Conference, the 
Deputy Administrator for the First Department. The lawyers on the Com- 
mittee include three former Presidents and the Executive Secretary of the 
City Bar Association, a leading plaintiff's lawyer, as well as the counsel for 
casualty companies and other experienced practitioners. Also on the Com- 
mittee are iaw and sociology professors from Buffalo, Chicago, Columbia, 
Harvard, New York University, Pennsylvania, Southern California, and Yale, 
as well as other leaders from the bar and business. All have been selected 
because of their interest in the subject as well as for any official position they 
may hold. 

The present membership is: Hon. Bernard Botein, Hon. William J. 
Brennan, Jr., Paul B. DeWitt, James B. Donovan, Shelden D. Elliott, Robert 
N. Gilmore, Jr., Edward S. Greenbaum, Paul R. Hays, Harold K. Hochs- 
child, James G. Holbrook, Francis H. Horan, Fleming James, Jr., Hon. 
John B. Johnston, Harry Kalven, Benjamin Kaplan, Robert H. Kilroe, 
Allen T. Klots, David R. Kochery, A. Leo Levin, Louis M. Loeb, William 
L. Lynch, Hon. Charles Margett, Thomas F. McCoy, Hon. Harold R. 
Medina, Robert K. Merton, Harry D. Nims, Richard M. Paget, Hon. David 
W. Peck, Timothy N. Pfeiffer, Charles F. Preusse, Charles H. Tenney, 
Leland L. Tolman, William C. Warren, Bethuel M. Webster, Jack Wein- 
stein, and Hans Zeisel. 

Members of the Advisory Committee serve as members of a sub-committee 
for the various studies. Thus, Leland Tolman and Charles Preusse were on 
the sub-committee for Closing Statements, Robert H. Kilroe, Allen T. Klots 
and Bethuel M. Webster acted in that capacity for Comparative Negligence. 

The full committee meets at least once a year to discuss and give advice 
about the work. It is kept informed of progress in the meanwhile by reports 
from the staff. 

An Executive Committee of twelve members acts throughout the year. Its 
meetings have included an annual one at Princeton, N. J. where it spends 
two or three consecutive days discussing the work with the staff and making 
plans for the future. The next meeting is scheduled for December. 
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Since July 1, 1959, Mr. Klots has been Chairman of the Advisory Com- 
mittee. He succeeded Edward S. Greenbaum who had served in that capacity 
since the Project started. 


FUTURE PLANS 


The initial studies relating to delay should soon near completion. The 
Project’s reports will be published and give the public the benefit of its 
findings. Some studies will doubtless show why it is believed that a proposed 
remedy will not work. Others may well show reasons for believing that 
another proposal may work. 

The Project’s findings are meant to have practical application. If for 
example the joint Columbia-Bar Association Project can tell us some of the 
reasons why people bring negligence cases, if the Closing Statement Survey 
can point out what kind of negligence cases clog the calendar most, and 
if various other studies can show us which remedies have proved most effec- 
tive elsewhere, then it may be possible for the Project to suggest procedures 
and laws which will help reduce delay. 

The Project is continuous. As work in this field is completed another 
problem will be approached. It is hoped that it will soon be possible for 
the Project to turn to a new problem. We do not as yet know what it will 
be. Whether it be an investigation into the various methods of selecting 
judges, or a study of the rules of evidence as affecting trial procedures, 
or some other subject, one thing is certain. Whatever the subject, it shall 
be approached in the spirit of scientific inquiry. On the basis of this kind 
of examination the Project hopes that it will be able from time to time to 
suggest practical methods whereby the judicial process may be adapted 
to meet the changing demands of present day conditions. 

We conclude, with Justice Botein: “The life of the law may well have 
been experience, but its continued survival lies in anticipation . . . A pro- 
gram of sound scientific study of our needs and problems is an indispensable 
requisite to constructive and knowledgeable change.” The Project for Effec- 
tive Justice has been designed to help fill this need. It solicits the help and 
cooperation of the Bar. 








REPORT OF THE 
COMMITTEE ON FOREIGN LAW 


ON 


The European Economic Community 


SOME PROBLEMS FOR CONSIDERATION BY LAWYERS 


I. INTRODUCTION * 


The Committee on Foreign Law has considered the Treaty of Rome of 
March 25, 1957 which created, effective January 1, 1958, The European 
Economic Community, usually referred to as the Common Market.! The 
Treaty directly affects at many points the welfare of important segments of 
American business. Thus the Treaty raises a number of problems for lawyers 
who counsel business clients, particularly in this prime center of interna- 
tional trade and finance, in regard to their relationships with the European 
business and financial community. 

The European Economic Community is more than a customs union of the 
six Member States, namely, Belgium, France, Italy, Luxembourg, The 


* There is printed in this issue of THE RECORD a bibliography of selected literature 
on the European Economic Community and its companion Community, the Euro- 
pean Coal and Steel Community. A similar bibliography in relation to the European 
Atomic Community appeared in the June, 1959 issue of THE RECORD. Those bibliog- 
raphies refer to a number of sources of general background information as well as 
studies of particular aspects of the respective Communities. 

1The Treaty, a lengthy and complex instrument, consists of a Preamble and 
248 Articles, together with numerous Annexes, Protocols and Conventions, and 
Declarations both in common and by individual Member States. 

The authentic texts of the Treaty are in the German, French, Italian and Dutch 
languages (Art. 248). For the purpose of this report, quotations of Treaty articles, 
where given, are taken from the unofficial English translation published by the 
secretariat of the Interim Committee of the Common Market and Euratom, Brussels. 

The Common Market is to be founded in three successive stages during a transi- 
tional period of twelve years, which may be extended to fifteen years. To achieve 
the tasks allotted to the Community, the Treaty entrusts requisite powers and 
functions to the Community institutions. The organs through which the Commu- 
nity will act are: 


1. An Assembly, composed initially of members appointed by and from the 
membership of the national legislatures of the Member States, but even- 
tually to be selected by direct universal suffrage. The Assembly, a deliber- 
ative body, has available, as a sanction, solely the power to censure the 
Commission by two-thirds majority of votes cast, representing a majority 
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Netherlands, and the West German Federal Republic, the so-called “Six.” 
Some see in it another step toward the political integration of Europe. His- 
torically, the Community’s internal structure is directly related to the Euro- 
pean Atomic Community (Euratom) and the European Coal and Steel Com- 
munity. However, the functions and competence of the European Economic 
Community differ from those other bodies in various respects. Those differ- 
ences derive from the broader responsibility conferred on the Common 
Market by its Treaty, which establishes a vast economic infra-structure and 
common policies addressed to harmonious development, not only of their 
commerce, industry and, to a more limited extent, of their agriculture, but 
also of their external political relations and to evolution of a common juris- 
prudence on many subjects. 





of members of the Assembly, and upon such event the Commission must 

resign; 

2. A Council of six members, composed of representatives delegated by the 
government of each Member State, which acts to coordinate economic 
policies and exercises final decision-making powers, subject, in most cases, 
to decision only after receipt of the Commission’s recommendations, or 
advice of the Assembly and the Economic and Social Committee; 

3. A Commission of nine members, appointed by common agreement among 
governments of Member States and responsible to the Community rather 
than their appointing governments. As the executive body, the Commis- 
sion executes the decisions of the Council, and, in addition, advises the 
Council either on its own initiative or the Council’s request, or with 
respect to matters specifically delegated by the Treaty; 

4- A Court of Justice of seven judges, as the tribunal of last resort in the 

interpretation and application of the Treaty; and 

. An Economic and Social Committee, a consultative body, appointed by 

the Council from private persons representative of all sectors of economic 

and social life. 

2 Concurrently with the Common Market Treaty, the Six entered into a separate 
treaty, establishing Euratom, which became effective likewise on January 1, 1958. 
The Coal and Steel Treaty, signed at Paris on April 18, 1951, became effective 
July 25, 1952. 

The Appendix to this report briefly summarzies and compares the structure of 
the three Communities. 

3 The notion of regional common markets has a wide appeal at the present time. 
Three such communities are still in the early planning stage, namely, the Latin 
American, the Southeast Asian, and the Central American communities. Planning 
for a fourth, the Nordic Federation, has been virtually abandoned owing to the 
possibility of association with a larger group, referred to below. 

Parallelling these developments has been the free trade movement. The British- 
sponsored “Free Trade Area”, called by some the “European Economic Associa- 
tion,” and which was under negotiation until December, 1958, within the Organ- 
ization for European Economic Cooperation, failed of adoption, but the discussion 
has been revived through negotiations among Sweden, Norway and Denmark, 
intended members of the proposed Nordic Federation, joined by the United King- 
dom, Switzerland, Portugal and Austria, together calling themselves the “Outer 
Seven” in contrast to the “Inner Six” of the Common Market. 


or 
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It is thought that American participation in markets in the Common 
Market countries will not continue on the same terms as in the recent past. 
There is certain to be realignment of trade currents and new or modified 
applications of available capital, industrial techniques, and financial and 
other services to industry of the Six and to trade and commerce among them 
and with other countries. 

In suggesting that participation by American traders and capital in mar- 
kets of the Six hereafter will not continue on terms equivalent to those in the 
past, we are referring broadly not only to the export, from the United States, 
of commodities, capital and services, but also to the effect upon American 
capital investment in third countries (non-Common Market Treaty coun- 
tries). American capital invested in third countries may be just as directly 
concerned as are American exporters to Common Market countries or Ameri- 
can investors in enterprises established in the Common Market countries. 
Thus, American investors in enterprises in the United Kingdom exporting 
manufactured goods to the Common Market may have to weigh the relative 
advantages which might be gained by investment in an establishment of one 
of the countries of the Six. Again, American investors in enterprises in Latin 
American countries exporting, for instance, agricultural products, or prod- 
ucts of extractive industries, to the Common Market must be directly con- 
cerned with the impact upon the economic health of the enterprise in which 
they have invested of the association with the European Economic Com- 
munity of the overseas territories of the six countries which produce goods 
directly competitive with those of Latin America. For such investors in non- 
Common Market countries there exist many, if not all, of the same inquiries 
as exist for exporters to the Common Market countries directly from the 
United States of goods, services and capital. 

The literature published in this country has thus far concentrated on 
comprehensive matters of economic theory. While definitive legal studies are 
already in preparation,* it may be helpful to examine some areas in which 
American lawyers have immediate or future concern. 

It is apparent that the Treaty contemplates a progressive levelling of the 
divergencies between the economic systems of the six Member States, in order 
to make the Community viable. It must be remembered, however, that, 
despite its name, the European Economic Community was created in con- 
siderable part in response to political considerations and that, to a certain 
extent, political factors may take precedence over purely economic require- 
ments. These factors will undoubtedly be particularly in evidence during the 


4 The University of Michigan is expected to publish shortly a broad study under- 
taken by American as well as European scholars, dealing with some of the principal 
legal problems encountered by the American legal practitioner in counseling 
American businessmen in relation to the Common Market. Comparative legal 
studies are under way in other American universities and in European universities 
as well. Of particular value will be the research and recommendations, when they 
become available, of the Secretariat of the Community and various groups of 
experts appointed by the Commission. 
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initial period of adjustment and consolidation,® when the interrelationships 
between the Treaty and the Community’s institutions, on the one hand, and 
the laws, practices and established organizations (both governmental and 
private) of or within the various Member States, on the other, are being ex- 
plored on a practical rather than purely theoretical basis, and on many dif- 
ferent fronts at the same time. 

The draftsmen of the Treaty recognized that the elimination of economic 
barriers between the Member States requires much more than the mere re- 
moval of tariffs and of quantitative restrictions and that there are many other 
ways by which both states and private groups, if not properly controlled, can 
raise effective barriers against economic integration and the attainment of 
the kind of economic system which the Treaty envisages. The Treaty there- 
fore contains many provisions, some specific, some very general, aiming at the 
removal (immediate, gradual or by subsequent agreement) of impediments 
to economic unity in addition to tariffs and quantitative restrictions. 

These impediments which the Committee on Foreign Law principally ex- 
amined, are of two kinds: the first consists of municipal laws, regulations and 
practices discriminating against foreign individuals and business units in 
favor of nationals; the second consists of the divergencies between the differ- 
ent municipal laws, regulations and practices, although non-discriminatory. 
As will be seen below, such non-discriminatory laws, even honestly applied, 
often in practice place non-nationals at a disadvantage. 

The Committee calls attention to a further distinction, that is, between 
the provisions of the Treaty which are self-executing and sufficiently explicit 
so that they became fully effective as municipal law at the time of ratification 
by the Member States, and those provisions which require additional action 
by the Commission, the Council of Ministers or perhaps even the individual 
Member States themselves. Much has already been said on the question of 
whether the Treaty in fact has created immediately applicable rules of law in 
certain areas or whether it has merely set down certain guiding principles 
whose application must await action by the Commission or the Council of 
Ministers.6 


Il. “HARMONIZATION” OF LAW IN THE 
EUROPEAN ECONOMIC COMMUNITY 


The Treaty affords a mechanism for reconciliation (“rapprochement”) 
of the municipal law of the Member States with the regime of the Treaty. 
Under Article 100 the Council, acting unanimously on proposal of the Com- 


5 Article 8 conditions transition from the first to the second stage upon certain 
evidence of actual achievement in realizing the ends of the Treaty. 

“Transition from the first to the second stage shall be conditional upon a 
confirmatory statement to the effect that the essence of the objectives spe- 
cifically laid down in this Treaty for the first stage has been in fact achieved 
and that, subject to the exceptions and procedures provided for in this 
Treaty, the obligations have been observed.” (Art. 8(3) ) 

6 The bibliography published in this issue of THE RECORD refers to several pene- 
trating analyses of this subject. 
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mission, issues “. . . directives for the approximation of such legislative and 
administrative provisions of the member states as have a direct incidence on 
the establishment or functioning of the Common Market.” 

The next provision, Article 101, pertains to elimination of domestic legis- 
lation or administrative acts which distort the conditions of competition in 
the Common Market. The consultation procedure provided in that Article, 
if not resulting in agreement by the Member States to eliminate conditions 
which have been found by the Commission to impede free trade, allows the 
Council on motion of the Commission, to issue necessary directives which, 
during the first stage of the transitional period, must be adopted unani- 
mously and in subsequent periods may take effect upon qualified majority 
vote.? Article 102 establishes a consultation procedure available to states 
which anticipate that new domestic enactments may be inconsistent with the 
policy of the Treaty. 

Not only have the members of the Community, by ratification of the 
Treaty, each assumed the duty of reconciling their several systems of muni- 
cipal law with their Treaty obligations, but also the Treaty broadly grants 
powers to Community institutions to implement and enforce the policy of 
the Community, as declared by the Treaty. Article 189 provides: 


“For the achievement of their aims and under the conditions pro- 
vided for in this Treaty, the Council and the Commission shall adopt 
regulations and directives, make decisions and formulate recom- 
mendations or opinions. 

Regulations shall have a general application. They shall be binding 
in every respect and directly applicable in each Member State. 

Directives shall bind any Member State to which they are addressed, 
as to the result to be achieved, while leaving to domestic agencies a 
competence as to form and means. 

Decisions shall be binding in every respect for the addressees named 
therein. 

Recommendations and opinions shall have no binding force.” 


Taking the words of Article 189 at their apparent full worth, “Regula- 
tions . . . applicable in each Member State” are effective as part of the body 
of municipal law of each Member State, and directly binding upon private 
persons, nationals of the state. Again, “Decisions . . . binding . . . for the 
addressees . . .” impose a duty of compliance upon nationals of a state irre- 
spective of such duties as they may owe to their state under its municipal law. 

In development of the legal norms of the Community, the primary source 
of Community law is the Treaty itself and, secondarily, the general principles 
common to the laws of the Member States. If those two sources fail to supply 


7 For purposes of determining a qualified majority the votes of the members of 
the Council of Ministers are weighted (Belgium—2, Germany—4, France—4, Italy 
—4, Luxemburg—1, The Netherlands—2), with twelve votes (including in some cases 
a favorable vote by at least four members) constituting a qualified majority. 
(Article 148). 
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a norm, then the Community institutions act under the ruling principles of 
the Treaty as exemplified by the Articles briefly reviewed above, and rein- 
forced by the jurisdiction of the Court of Justice in those matter as to which 
it is competent. 

Even where the principles set forth in the Treaty now amount to or ulti- 
mately become legal norms, we still have to answer the question whether 
these are norms of international law, Community law8 or municipal law. To 
some extent, this question must be answered in terms of the method con- 
templated by the Treaty for application of these principles. Thus, a provision 
of the Treaty or of a regulation, if directly applicable, would appear to es- 
tablish Community law, either substantive or procedural. Even where such a 
provision is a rule pertaining to choice of law, it is part of the Community 
doctrine on conflict of laws, and therefore Community substantive law. On 
the other hand, where the Treaty, in declaring a general principle, likewise 
contemplates that a directive be issued to Member States in respect thereof, 
it would appear that the Treaty states a rule of international law, binding 
upon the Member States but not bearing directly upon private rights and 
duties until implemented further. When finally implemented by action of 
the Member State, the Treaty principle which has thus been the subject of a 
directive will become municipal law within that state. 

The Treaty has laid down certain specific conflict of laws rules and pro- 
cedures for resolving the choice of law problem. A principal group of rules 
concerns the relationship of the Treaty itself to various other international 
organizations. For example, Articles 232 and 233 provide that the Treaty 
shall not modify or derogate from the provisions of the Euratom and the 
Coal and Steel Treaties, or the Benelux Union; and Article 234 states that 
earlier treaties entered into by one or more Member States shali continue in 
force, provided, however, that the Member States shall eliminate incom- 
patible provisions of these earlier treaties. Again, Article 228 empowers the 
Court of Justice to issue advisory opinions with respect to treaties later to 
be concluded by the Community with other states or with international or- 
ganizations. 

A second principal group of rules seeks to govern the relationship between 
national law and the Community law established, or to be established, under 
the Treaty. But the first part of Article 215, which provides: “The con- 
tractual liability of the Community shall be governed by the law applying to 
the contract concerned” is not clear. Is the contractual liability to be de- 


8 We have deemed as included within “Community law”, as that term is used 
here, not only the Treaty but also the principles controlling regional arrangements 
to the extent not inconsistent therewith (e.g. Benelux, Art. 233), customary inter- 
national law and practice as recognized, in common, by the Six, and common prin- 
ciples of jurisprudence drawn from their several bodies of law. This must mean 
that customary international law and practice not accepted in common by the Six, 
no matter how widely accepted outside, can be no part of “Community Law”. This 
discussion should not be further concerned with the questions of whether there 
is a universal international law, and whether the “Community law” of the Six is 
merely of the nature of constitutional law of a supra-national agency. 
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termined under the rules of Community law or of municipal law? And if the 
latter, which national law is to govern, and should the rules invoked be those 
of public or of private law? The Treaty does not provide guidance either to 
national courts in which litigation may be brought, or to the Court of Justice 
as the court of the Community. Presumably, universality must wait upon the 
development of rules by the Court of Justice, drawing upon its experience 
under the treaties of all three Communities. 

Article 215 continues: “As regards non-contractua! liability, the Com- 
munity shall, in accordance with the general principles common to the laws 
of Member States, make reparation for any damage caused by its institutions 
or by its employees in the performance of their duties.” This lays down a 
specific substantive rule, a true rule of Community law. In view of the con- 
siderable difference which must be expected among the laws of the Member 
States, it appears that the Treaty contemplates that the most restrictive of 
the various national rules be followed as the common denominator. 

Again, a choice of law rule (as well as a prohibition directed against the 
institutions of the Community) seems to be found in Article 222, which pro- 
vides, ‘““This Treaty shall in no way prejudice the system existing in Member 
States in respect of property.” 

The competent Community institutions seem to have reached a pro tem 
solution, in so far as Articles 85 and 86 (Restraints upon Competition) are 
concerned, of the matter of conflicts between Community law and national 
law. (See infra, pp. 38-39). Whether the same solution will be reached with 
respect to other provisions of the Treaty depends, in each case, on the con- 
text. Thus, Article 7, in providing that “any discrimination on the grounds 
of nationality shall hereby be prohibited,” and at the same time stating that 
the Council may “lay down rules in regard to the prohibition of any such 
discrimination,” apparently does more than merely state a rule of law: it 
endows the Council with legislative jurisdiction on the subject. Again, while 
Articles 30 and 34 declare that quantitative restrictions on imports and 
exports are “prohibited,” the context would suggest that this prohibition 
will be operative only after implementation by directives, and that national 
legislation persists. On the other hand, Article 76 provides that, until the 
issuance of regulations by the Council, none of the Member States may apply 
their existing national laws on transportation in such a way as to discrimi- 
nate against carriers of other Member States. 

Even in areas where the Treaty has definitely established a Community 
law, there will be some difficulty in determining just what the content of this 
law is, until one of the institutions of the Community has had time to pro- 
nounce upon it. Articles 36, 48 and 56 use such terms as “public morality,” 
“public order”, “public safety”, and “public health”. These principles seem 
to be not only exceptions to Community sovereignty, but likewise serve to 
guide the Council and the Commission in issuing directives or regulations 
under the Treaty: the domestic legislation of Member States, when justified 
on such principles, may prevail. 

As another example, reference may be had to the meaning of nullity with 
reference to restrictive trade practices under Articles 85 and 86. Continental 
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writers are not in agreement. Messrs. Plaisant and Lassier® disagree with 
another Continental writer, M. Del Marmol,!° as to whether or not this term 
should be defined as in French law, i.e., as if the act had never existed. They 
also disagree as to whether, in the absence of a text (but, of course, Article 
87, par. 2(a) eventually contemplates fines and astreintes), the parties should 
incur more than civil liability. It is also not clear to what extent third parties 
will be affected by nullity. Apparently the various institutions of the Com- 
munity are empowered to pronounce upon such matters, although, under 
Article 173, it would appear that the Court of Justice speaks with final 
authority on the subject. 

It should perhaps also be mentioned here that, in conferring competence 
upon the Court to review the lawfulness of certain acts of the Council and 
the Commission, Article 173 speaks of “infringement of this Treaty or of any 
legal provisions relating to its application.” Where the Court is going to 
find such rules of law raises an interesting problem. According to Croquez,11 
the Court will have to seek these rules in the principles underlying the 
Treaty, and he postulates the principles of community, of freedom of cir- 
culation, of freedom and fairness of competition, and of equality. From 
these principles, he also deduces the rule that every time the Treaty envi- 
sions an exception (and there are several such instances) these exceptions 
should be interpreted and applied restrictively. 


Ill. ILLUSTRATIVE PROBLEMS OF THE COMMUNITY 


It is well to turn now, in order to illustrate the problems and difficulties 
which will be encountered in the harmonization of the national laws and 
the evolution of a Community law, to consideration of a few specific areas 
in which the Treaty either attempts to establish a Community law, or con- 
templates that the process of harmonization of national laws will result 
eventually in a Community law. The following discussion is by no means 
complete, nor does it deal with all the more important problems. Tax prob- 
lems for instance are not discussed below. A limited number of subjects have 
been chosen arbitrarily for illustrative treatment. 


1. THE RIGHT OF ESTABLISHMENT AND THE FREE MOVEMENT 
OF SERVICES 


Article 54 (1) provides that during the first stage of the transiticnal period 
(four years, at least) the Council, acting unanimously, shall lay down a gen- 
eral program for the progressive elimination of restrictions existing within 


9 Plaisant and Lassier (D. 1958. Chr. 271). These authors also point out that the 
terms used in Article 85, dealing with competition, are drawn from both French 
and German law, as well as from the Coal and Steel Treaty and the now defunct 
Havana charter of an ITO. What interpretation will be followed? 

10 Rapport Introductif Concernant les Régles de Concurrence Applicables aux 
Entreprises 4 l’Intérieur du Marché Commun, Ligue Européenne de Coopération 
Economique, Report No. 510, November 15, 1957. 

11 Le Droit Européen, No. 1, pp. 17-19, Paris, 1958. 
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the Community on the freedom of establishment. During subsequent stages, 
such a program may be adopted by a qualified majority vote. Any such pro- 
gram, after adoption, will then be further implemented, to the extent 
required, through the issuance by the Council of directives, likewise adopted 
by unanimous vote during the first stage and by qualified majority thereafter. 

As idicated above, two different, though related, types of measure are 
required to accomplish the ultimate goal envisaged by the Treaty. First, 
discrimination against nationals (both individuals and companies) of other 
Member States must be abolished, progressively, within each Member State. 
This may be done as early as the first stage. The Treaty already provides 
that no new discriminations may be established. The second step consists 
of the coordination of the legislative and administrative provisions of each 
state to produce a unified policy for the whole Community. This will become 
effective only at the end of the transitional period (twelve to fifteen years). 

The provisions of the Treaty with respect to the free movement of services 
within the Community go further than those with respect to the right of 
establishment in providing that no new restrictions on the liberty of move- 
ment of services may be created by a Member State, even if such provisions 
are non-discriminatory, and the Treaty itself may even be interpreted to 
require the immediate elimination of all discrimination. 

An escape clause provides that the discriminations may be retained for 
reasons of public order, public safety and public health. 

To illustrate the difficulties with which the Council will be faced in har- 
monizing, in fact as well as in appearance, the laws and regulations of the 
six Member States, governing the right of establishment and the movement 
of services, the following is an outline of the present state of these laws and 
regulations in the six countries, with the situation in France being treated, 
for purposes of example, in somewhat more detail than the others. 


A. FRANCE 
Limitations on Nationals and Foreigners Alike 


Some of the restrictions of the nature of those listed below exist in each of 
the six Member States. It is apparent from their very nature that, although 
similar, it will be most difficult in many cases to achieve workable harmon- 
ization. For example: 


—Persons convicted of certain crimes and certain bankrupts are barred 
from the exercise of certain individual or commercial professions. 
—Technical and financial conditions are placed on the establishment, 
expansion and transfer of certain commercial establishments, espe- 
cially in the food field (e.g., bakers). 
—Certain artisans are required to hold certificates of competence or 
diplomas. 
—Government authorization must be obtained, e.g., for 
—commercial wholesale businesses 
—dealing in weapons, explosives, etc. 
—dealing in certain drugs 
—road transport, theatre ticket agencies, etc. 
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—The authorization of the Prefect (including a “carte professionelle’’) 
is required for: 
—livestock commerce 
—dealers in milk products, butchers, importers of fish, bakers, 
wine dealers, etc. 
—Authorization by special committees may be required: e.g., for en- 
tering the grain trade (Comité départemental des céréales) 
—Notice must be given to designated officials (Mayor, Prefect) by 
dealers in: 
—poisonous products 
—second-hand goods 
—precious metals 
—Proper qualification must be shown by 
—hairdressers (professional license) 
—pharmacists (diploma, age qualification, membership in order 
of pharmacists, ownership of business) 
—opticians (professional license) 
—The State reserves a monopoly in 
—gunpowder 
—tobacco 
Limitations on Foreigners Only 


1. “Carte d’identité de commergant étranger.” To engage in any kind of 
business activity a foreigner must obtain such a carte showing exactly what 
kind of activity he intends to engage in. Once in possession of the carte 
a foreigner has substantially the same rights as a Frenchman. 

The carte de commergant is issued, upon instruction of the competent 
Ministry, by the Prefect of the department where a foreigner will exercise 
his activity. The Prefect must first consult the interested Chamber of Com- 
merce which, in turn, consults the appropriate trade or professional group 
with respect to the desirability of issuing such a permit. The Prefect must 
also make inquiries with regard to the moral qualification of the applicant. 
No justification need be given for a refusal, and no appeal therefrom is 
possible. 

In the case of companies, French law considers a company to have the 
nationality of the place of its siége social (provided the siége is truly a place 
of doing business). But whatever its nationality, if the capital establishing 
a company comes primarily from foreign sources a carte de commergant is 
required for its principal officer. Such a carte must be obtained for a for- 
eigner who is: 

—a partner in an enterprise; 

—chairman of the board of a société anonyme or its equivalent (cor- 

poration); 

—manager (gérant) of a société a responsabilité limité (S.A.R.L.); 

—manager of a branch or agency of a foreign company. 


Many treaties (“conventions d’établissement”) between France and other 
nations, both members and non-members of the European Economic Com- 
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munity, contain a most-favored-nation clause with respect to the right of 
establishment. Moreover, the treaty with Italy provides that both France and 
Italy shall extend national treatment to companies a majority of whose capi- 
tal and directors are French or Italian, or mixed. There is, however, a con- 
flict of decisions as to whether a carte is required in respect of such companies. 

2. Residence Permit. All foreigners remaining in France for more than 
three months must obtain such a permit, and to become salaried employees 
they must obtain permission from the Ministry of Labor; to engage in a 
gainful activity other than as a salaried employee, permission from the com- 
petent Ministry must be obtained. To switch from one category to the other, 
of course, new permission must be obtained. 


B. GERMANY 


Nationals are, as a general rule, free to engage in the wholesale, import 
and export business. As in France, there are, of course, health regulations 
and regulations with regard to specific products (alcohol, explosives, etc.) and 
occupations. 

To engage in the retail business, authorization must be given by the author- 
ity designated by the local government. The applicant must pass an exami- 
nation and show two years activity (three years for food retailers) in the 
field, or give necessary financial guaranties for the conduct of the enterprise. 

There is no discrimination against foreigners on the basis of legislative or 
governmental regulations. Professional rules and practices, however, may in 
fact create discrimination. Moreover, foreign corporations doing business 
in Germany through a “branch” as contrasted with establishing a German 
corporation require a license by the authorities designated in the German 
Stock Corporation Law and the Gewerbeordnung (Code on Trade Regula- 
tions). Paradoxically, therefore, doing business in Germany by foreigners is 
subject to license if done by a branch, but free if done by incorporation. 


C. BELGIUM 


With respect to nationals, as in the case of France, Belgium adheres to 
the basic principles of the liberty of establishment, with certain exceptions 
(e.g., no department store in towns of less than 50,000 inhabitants). 

Foreigners, except citizens of The Netherlands or Luxembourg, are re- 
quired to obtain a “carte professionelle.” 


D. LuxEMBOURG 


Even citizens are required to obtain authorization for the establishment 
of businesses and for their transfer to other locations. 

Foreigners (except citizens of the other Benelux countries) must have 
authorization not only for the establishment of a business but for participa- 
tion in a Luxembourg company. However, consideration is being given to 
a proposal to give the same rights to foreigners and nationals, if there is 
reciprocity. 
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E. THe NETHERLANDS 


Here we find the strictest regulation of the right of establishment by 
nationals. For certain businesses approval must be obtained from the Cham- 
ber of Commerce, such approval to be based on the applicant’s knowledge 
of the business, his financial guaranties, his technical knowledge and his 
diplomas. For other types of business (e.g., drugs, certain appliances, pho- 
tography, radios) permission may be conditional on the signing of a contract 
whereby a retailer promises to buy only at fixed prices from wholesalers of 
the same group and a wholesaler promises to sell only to certain retailers. 

For foreigners who are not citizens of the other Benelux countries it is 
often necessary to obtain permission from trade associations which, in fact, 
have great discretion in making their decision. 


F. ITALy 


Nationals must obtain a municipal license for any wholesale or retail busi- 
ness from a commission (mayor, two businessmen, two workers) and such 
license may be refused if the commission feels that there are a sufficient 
number of establishments of the type proposed by the applicant. There is 
a right of appeal to a provincial commission. 

Foreigners are treated on the same basis as nationals, if there is reciprocity; 
in practice, however, it would appear that these commissions tend to dis- 
criminate against foreigners. Exchange controls, of course, must be met and 
may pose serious obstacles. Also certain lines, such as gold trading, are 
strictly controlled. 

It is apparent that it will be extremely difficult to eliminate discrimina- 
tion, in fact if not in law, wherever an official or a commission has a certain 
measure of discretion in issuing permits or creating examinations. It should 
also be remembered that, in those fields where the State provides special 
incentives (e.g., credit at reduced interest rates, special tax reductions), the 
extension of such state aid is usually discretionary. 


2. THE FREE MOVEMENT OF CAPITAL 


Provisions similar to those dealing with the right of establishment and 
the free movement of services call for the progressive abolishment of restric- 
tions on the free movement of capital. The general aim is to 


“. .. progressively abolish as between [the Member States] restrictions 
on the movement of capital belonging to persons resident in Member 
States and also any discriminatory treatment based on the nationality 
or place of residence of the parties or on the place in which such 
capital is invested.” (Art. 67 (1)). 


Unlike apparently similar commands related to some other areas, such action 
need be taken only “. . . to the extent necessary for the proper functioning 
of the Common Market . . .” (ibid.). Moreover, the tempo of change is much 
less precisely defined and, presumably, may be slower than in the case of 
certain other parts of the Treaty. 
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The coming into force of the Treaty did not, of itself, work any changes 
in the existing situation with respect to capital movement. However, in what 
may be called a “best efforts” clause, the Member States promise to 


‘ 


‘,.. grant in the most liberal manner possible such exchange author- 
izations as are still necessary after the date of the entry into force of 
this Treaty.” (Art. 68 (1) ). 


Similarly, the States agree to “endeavor to avoid” introducing new restric- 
tions or making existing rules more restrictive, and “declare their willing- 
ness” to go beyond the degree of liberalization required under the Treaty 
to the extent that their economic situation, and particularly their balance of 
payments, permits (Art. 71). Furthermore, whenever movements of capital 
are freed in accordance with the provisions of the Treaty, domestic provi- 
sions with respect to the capital market and credit system must be applied, 
in a non-discriminatory manner, to capital movements (Art. 68 (2) ). 

All measures for the implementation of the aims of the Treaty with 
respect to capital movement will be taken pursuant to directives issued by 
the Council acting on proposals of the Commission which, in turn, is required 
to consult with the Monetary Committee!? (Art. 69). Such directives must 
be adopted by a unanimous vote during the first two stages and, subsequently, 
may be adopted by a qualified majority. 

Article 73 fulfills the need for a certain degree of flexibility in application 
of the strictures laid down in the Treaty. Provision is made for combating 
disturbances in the functioning of the capital market in any Member State, 
without, however, opening the door to the kinds of abuses which might arise 
if individual States had uncontrolled discretion in determining the measures 
to be taken, such as suspension of the liberalizing measures contemplated by 
the Treaty. Thus, paragraph 1 of Article 73 instructs the Commission (upon 
consultation with the Monetary Committee) to authorize a Member State 
to take certain protective measures in case movements of capital lead to 
disturbances in the functioning of the capital market in such Member State. 
The Council, acting by means of a qualified majority vote, may revoke or 
modify such authorization. 

On grounds of the secret or urgent character of necessary measures, a 
State may itself take such protective measures (Par. 2). But the Commission 
and the other Member States must be informed of such measures not later 
than the date of their coming into force, and the Commission may, after 
consulting with the Monetary Committee, require the Member State to 
modify or abolish the measures taken. It should be noted that this para- 
graph does not, as does paragraph 1 of Article 73, in terms endow the Coun- 





12 The Monetary Committee, consisting of two members appointed by each 
Member State, is a consultative body created to promote the coordination of the 
Member States in respect of monetary matters: it reviews the monetary and finan- 
cial situation of the States and the Community and the general payments systems 
of the States, and submits reports and opinions to the Council and to the Com- 
mission. (Art. 105). 
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cil with power to overrule the Commission by modifying or abolishing any 
such decision of the Commission. 

The provisions discussed above all concern the movement of capital 
between Member States. Of greater interest to our American business clients, 
however, is Article 70, which provides that the Council, acting at all times 
by means of a unanimous vote and upon proposals of the Commission, shall 
issue directives with a view to the progressive coordination of the Member 
States’ exchange policies with respect to the movement of capital between 
those States and third countries (par. 1). The Council is instructed to en- 
deavor to achieve the highest possible degree of liberalization. Thus, while 
the European Economic Community presents a united front toward the 
outside world with respect to capital movement, it appears that the aim is 
not one of isolationism. Moreover, a Member State may take appropriate 
measures to prevent persons resident in such State from making use of 
intra-Community freedom of transfer to evade that Member’s rules with 
regard to third countries (par. 2). However, the Council, acting by means 
of a qualified majority, may modify or abolish such measures to the extent 
that they restrict free movement of capital within the Community beyond 
what is required for that protective purpose. 


3- MIGRANT WORKERS AND SOCIAL SECURITY 


The Treaty (Art. 48) provides that the free movement of workers shall be 
assured within the Community not later than by the end of the transitional 
period. This shall involve the abolition of any discrimination based on 
nationality as respects employment, remuneration and other working 
conditions. 

On December 16, 1958 the Council of Ministers adopted an agreement 
under Article 51 with regard to social security regulations concerning mi- 
grant workers, thereby accomplishing the first important step towards the 
elimination of discrimination, which in turn is a prerequisite to a possible 
harmonization of municipal laws. 

The agreement covers wage earners, but excludes members of professions. 
Also excluded, in part, are seasonal workers, and workers whose residences 
and places of work are separated by a border. To be eligible for the benefits 
of the agreement, a worker must be a national of one of the six Member 
States or a refugee or stateless person. 

The social security regulation applicable to a worker is that of his place 
of work except in the case of workers sent abroad by enterprises having an 
establishment in the worker’s country of origin, in which case the worker's 
rights are determined by his national law if his probable length of stay is not 
greater than twelve months. In the case of workers moving among different 
countries, the law of the place of the employer's “siége” will govern. 

As a general rule, a worker will retain any rights which he has acquired 
before migrating and any rights that were in process of being acquired. 
Thus a worker crossing national lines need not fear loss or reduction of his 
rights in such benefits as accident insurance and old age pensions. The 
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agreement fixes the relationship between the governments or governmental 
agencies in these matters, so that, for example, certain benefits can be paid 
in one country by another country, and a worker can apply in the second 
country for payments to him by the first country. Provision is made for 
an Administrative Commission to act as liaison between the governments 
or their agencies, to provide information and to help in detecting and 
preventing cumulation of benefits (in respect of which, sanctions are 
established). 

The burden of payment is apportioned according to formulas varying 
with the nature of the benefit: in the case of medical allowances for families, 
three-quarters of the payment is to be made by the country of origin, one- 
quarter by the country of residence; in the case of unemployment insurance 
the division is 85% to 15%; in the case of pensions, if the beneficiary resides 
in one of the countries under the laws of which he is entitled to payments, 
that country will bear 100% of the burden. 

The Administrative Commission, in addition to acting as a liaison agency 
and promoting cooperation, acts as a kind of administrative tribunal to 
resolve conflicts and to interpret official texts. It also provides the vehicle 
for effecting reimbursement among the Member States. 


4. LEGISLATION WITH REGARD TO FOOD PRODUCTS 


Articles 30 through 34 provide a scheme for the elimination, as among 
Member States, of quantitative restrictions on importation of all goods and 
of other measures of like effect. As might be expected, the Treaty recognizes 
certain exemptions from this broad obligation, and on the usual grounds. 
Thus, Article 36 permits the maintenance of restrictions on imports, exports 
or transit which are justified on the grounds of public morality, public order, 
public safety, the protection of human or animal life or health, the preserva- 
tion of plant life, the protection of national treasures of artistic, historical 
or archeological value or the protection of industrial and commercial prop- 
erty, provided, however, that such restrictions shall not constitute either a 
means of arbitrary discrimination or a disguised restriction on trade between 
Member States. 

It is essential, of course, that for the proper functioning of the Treaty 
these exemptions not be abused. However, the problem of the control of 
food products illustrates the difficulty of distinguishing between necessary 
controls and hidden means of discrimination. 

Each country has a myriad of regulations with respect to such things as 
(i) the purity of food products, (ii) which products must be sold by phar- 
macists, and (iii) what constitutes fraud and falsification in presentation and 
labeling. Because of differing concepts of minimum standards required for 
the protection of the public, the harmonization of these rules may be most 
difficult. A simple illustration of this is the French requirement, backed by 
criminal sanctions, that macaroni, spaghetti and the like be made of hard 
wheat only. Italian products, on the other hand, commonly contain 40% 
soft wheat, and apparently only close inspection of manufacturing proce- 
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dures permits determination of the content. Italian manufacturers may be 
expected to look upon a French refusal to admit Italian products as hidden 
quantitative restrictions whereas from the French viewpoint admission of 
the Italian products would either put French manufacturers at a disadvan- 
tage or force France to rescind what it considers as a necessary health regula- 
tion. Other areas where standards vary greatly include the prohibition of 
certain substitutes (in France, for cream and rum) and labeling requirements 
and regulations for wine. 

Since the means and methods of control differ widely, even where the 
standards are similar, some countries may not willingly accept inspection 
by others. 

While solutions will have to be adapted to individual problems and 
products, European commentators have suggested, as minimizing the arbi- 
trary element in the applicable regulations and thus reducing the feeling 
on the part of traders that unfair treatment has been dealt out to products 
imported or exported by them, at least four solutions: 


1. Permit the exporting country to inspect in accordance with the 
importing country’s standards; 

2. Permit the importing country to send its own inspectors to the 
exporting country; 

3. Permit appeals to higher and presumably more impartial (or 
respected) authorities; 

4. Use supranational inspectors. 


5. CONTROL OF RESTRICTIVE TRADE PRACTICES 


The Chapter of the Treaty relating to rules governing competition and, 
in particular, those Articles (85 through go) containing rules applying to 
enterprises, is one of the most discussed and controversial parts of the Treaty. 
The substantive rules postulated in regard to restrictive trade practices are 
contained in Articles 85 and 86, which prohibit, roughly speaking, practices 
in restraint of trade and abuse of dominant market position, respectively. 

More particularly, Article 85 (par. 1) states that certain practices “shall 
be deemed to be incompatible with the Common Market and shall hereby 
be prohibited.” The practices referred to are agreements, decisions and 
concerted practices which “are likely to affect trade between the Member 
States and which have as their object or result the prevention, restriction 
or distortion of competition within the Common Market, . . .” Any agree- 
ments or decisions prohibited by this Article “shall be null and void” 
(par. 2). However, paragraph 3 envisages that the rules found in the first 
paragraph may be declared inapplicable in the case of agreements, decisions 
or concerted practices which 

“. .. contribute to the improvement of the production or distribution 

of goods or to the promotion of technical or economic progress while 
reserving to users an equitable share of the profit resulting there- 
from, and which: 


(a) neither impose on the enterprises concerned any restric- 
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tions not indispensable to the attainment of the above objec- 
tives; 

(b) nor enable such enterprises to eliminate competition in 
respect of a substantial proportion of the goods concerned.” 


Action by one or more enterprises “to take improper advantage of a 
dominant position within the Common Market or within a substantial part 
of it” is prohibited by Article 86. 

Article 87 provides for the adoption by the Council of Ministers (unani- 
mously during the first three years of the effectiveness of the Treaty, by a 
qualified majority thereafter) of “any appropriate regulations or directives 
with a view to the application of the principles set out in Articles 85 and 86.” 

Until the effective date of such regulations Article 88 provides for the 
authorities of the various Member States, acting in accordance with their 
respective municipal law and with the provisions of Article 85 and Article 
86, to rule upon the permissibility of any understanding and upon any 
improper advantage taken of a dominant position in the Common Market. 
Article 89 requires the Commission to investigate alleged infringements of 
the principles set out in Articles 85 and 86 and to take decisions with respect 
thereto. Finally, Article go prohibits Member States from enacting or main- 
taining in force measures contrary to the rules contained in the Treaty. 

The controversy regarding these Articles has centered around the ques- 
tion of whether the provisions of Articles 85 and 86 are presently effective 
law binding upon Member States, or whether, on the contrary, they merely 
contain principles to guide the Council of Ministers in its elaboration, under 
Article 87, of regulations and directives. 

The question came before a Dutch court of lower instance! in a suit by 
a Belgian company for a judgment to uphold the validity of a contract 
between the Belgian company and a Dutch company wherein the Dutch 
company agreed not to sell at all in Belgium, and the Belgian company 
agreed not to sell in The Netherlands more than an amount equal to 20% 
of Dutch consumption. The Belgian company based its claim on a Dutch 
law of December 5, 1957 providing that contracts covered by the Treaty 
shall remain valid so long as there is no specific Dutch law to the contrary. 
Article 66 of the Dutch constitution, however, makes any treaty superior to 
a domestic law with which it is in conflict. The Dutch company argued that 
Articles 85 and 86, being presently effective law, are in conflict with the 
Dutch statute and therefore superseded it. On July 11, 1958 the Court 
rejected this contention, holding Article 85 not to be immediately appli- 
cable and therefore no conflict to exist. 

Writers have joined the argument on both sides, but during the past year 
a view contrary to that stated by the Dutch court has become dominant. The 
Commission has rejected the notion that Articles 85 and 86 are merely 
declaratory of principles which, in order to have the force of law, must be 


13 Tuberies Louis Julien, S.A. v. van Katwijk’s Papier-en Carton Verwerkende 
Industrien N.V., District Court of Zutphen, July 11, 1958, Roll No. 38/58. 
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implemented by later regulations;!4 on the contrary, it takes the position 
that those Articles are of immediate force (“self-executing”). Moreover, a 
committee of experts, appointed by the member governments at the request 
of Commission President Dr. Walter Hallstein, concluded unanimously 
after meetings in Brussels in mid-November 1958 and again on January 15th 
and 16th of this year, that Articles 85 and 86, upon ratification of the Treaty 
by the Member States, had become municipal law in each of the Member 
States. The experts concluded, further, that those Articles override con- 
flicting rules within each Member State only with respect to matters falling 
within the scope of those Articles, that is, in relation to restraints affecting 
trade between Member States. The Member States are bound, pending 
issuance of regulations or directives as provided in Article 87, to cause their 
respective domestic authorities to act under Article 88 to enforce Articles 
85, and 86, in accordance with their own municipal law. Where the national 
law of a Member State makes no provision for the regulation of competition, 
it is the duty of the Member State to enact appropriate measures. 

The German Federal Cartel Authority (Bundeskartellamt) recently took 
a position consistent with the foregoing, in holding that Articles 85 and 86 
are presently effective law.15 It declared that in the absence of implementing 
regulations under Article 87, the Cartel Office must judge the legality of 
restraints in the light both of the German antitrust laws and of the rules 
of the Treaty. Apparently the Cartel Office, faced with a conflict between 
the Treaty and German law arising out of the stricter rule of the Treaty, 
found means to avoid nullifying the German municipal law by granting, 
under Article 85, paragraph 3, an exemption from the strict provisions of 
the first paragraph of that Article. (Such action may be taken by national 
authorities, under Article 88, until the entry into force of Community 
regulations laid down under Article 87). 

Finally, it should be noted that the above-discussed provisions of the 
Treaty refer only to competition within the Community and to trade be- 
tween Member States. The Treaty contains no suggestion that these Articles 
were intended to affect practices which might restrain trade with non-mem- 
ber states. 


6. INDUSTRIAL PROPERTY RIGHTS 


There appears to be reason for immediate concern on the part of Ameri- 
can owners of rights in industrial property as to the effect which the Treaty 
may have upon trade marks of which they are the registerel owners in Com- 
mon Market countries as well as upon their patent licensing arrangements, 
to mention only two species of industrial property rights. Rights in indus- 
trial property rest not only upon the national laws of states but also upon 
the International Convention for the Protection of Industrial Property, 
Paris, 1883, as revised (including the last revision accomplished at Lisbon 
in October of 1958), to which all of the Common Market countries are 
signatory. It has been noted above that Article 234 purports to protect rights 


14 European Economic Community, First General Report (January 1, 1958 to 
September 17, 1958), Brussels, September 17, 1958, p. 62. 
15 Feb. 19, 1959. Der Betriebs-Berater, Feb. 28, 1959, p. 210. 
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and obligations stemming from conventions concluded prior to the entry 
into force of the Treaty, and it can be thought, then, that the Paris Conven- 
tion would protect the rights of nationals of third states, including the 
United States, who are parties to the Paris Convention. 

The Treaty but briefly touches upon industrial property rights, in terms. 
Article 36 declares that Articles 30 to 34, inclusive, which deal with the 
elimination of quantitative restrictions on importation, and measures with 
equivalent effect “. . . shall not be an obstacle to prohibitions or restrictions 
in respect of importation, exportation or transit which are justified on 
grounds of . . . the protection of industrial and commercial property.” Con- 
tinuing, Article 36 provides that “Such prohibitions or restrictions shall not, 
however, constitute either a means of arbitrary discrimination or a disguised 
restriction on trade between Member States.” 

Again, Article 106, dealing with the Balance of Payments, provides, under 
paragraph 3, that the Member States undertake not to introduce as between 
themselves any new restrictions on transfers connected with the invisible 
transactions listed in Annex III to the Treaty. Among the invisible transac- 
tions listed, there are included: 

“Authors’ royalties. 

—Patents, designs, trade marks and inventions (the assignment and 
licensing of patent rights, designs, trade marks and inventions, 
whether or not legally protected, and transfers arising out of such 
assignment or licensing).” 


The measures which may be taken under Articles 100 and 101 pertaining 
to the harmonization of laws have already been discussed above. It seems 
reasonable to expect that unification of diverse laws relating to industrial 
property (e.g., patent and trade mark laws) would be of particular interest 
to American holders of such property rights. American interests will doubtless 
expect liberal and beneficial measures which are extended through the 
Community, to be made available without discrimination to nationals of 
the United States in appropriate cases. It need hardly be said, too, that the 
implementation of Articles 85 and 86 regarding restrictive practices may 
affect the licensing arrangements within Common Market countries to which 
American nationals are parties. 


IV. JURISDICTION OF THE COMMUNITY INSTITUTIONS IN 
RELATION TO FORMULATION OF COMMUNITY LAW 


Many persons see “supra-national” aspects in the Community and, if so, 
the Community must exercise compulsion upon the Member States if it is 
to achieve the common policy and objectives declared by the Treaty. The 
organ through which a controlling Community law eventually is to be 
declared, is the Court of Justice. Thus Article 171 enjoins a Treaty-violating 
Member State to “take the measures required for the implementation of the 
judgment of the Court.” Moreover, the Community institutions, in some 
instances, may invoke the jurisdiction of national courts. Some principal 
articles of the Treaty bearing upon recourse to the Court of Justice as well 
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as to national courts, in enforcement of Treaty objectives, are worthy of 
notice. 

Under Article 211, the Community itself, represented by the Commission, 
is expressly authorized to appear in national courts of the Member States. 
Article 183 makes it clear that, even where the Community itself is a party 
to litigation, the case is not for this reason alone to be withdrawn from 
national courts: 


“Subject to the powers conferred on the Court of Justice by this Treaty, 
cases to which the Community is a party shall not for that reason 
alone be excluded from the competence of domestic courts or 
tribunals.” 


It may be inferred from the above-quoted text that, where the Treaty does 
confer jurisdiction upon the Court of Justice, such jurisdiction shall be 
exclusive. But such exclusivity is nowhere specifically provided for. 

The Treaty vests in the Court of Justice jurisdiction over controversies 
which directly involve the interpretation and application of the Treaty, i.e., 
public law controversies. The most important jurisdictional provision, 
Article 173, reads: 

“The Court of Justice shall review the lawfulness of acts other than 
recommendations or opinions of the Council and the Commission. 
For this purpose, it shall be competent to give judgment on appeals 
[recours] by a Member State, the Council or the Commission on 
grounds of incompetence, of errors of substantial form [formes sub- 
stantielles|, of infringement of this Treaty or of any legal provision 
relating to its application, or of abuse of power [detournement de 
pouvoir). 

Any natural or legal person may, under the same conditions, appeal 
against a decision addressed to him or against a decision which, 
although in the form of a regulation or a decision addressed to 
another person, is of direct and specific concern to him.” 


Under Article 175, 


“In the event of the Council or the Commission in violation of this 
Treaty failing to act, the Member States and the other institutions 
of the Community may refer the matter to the Court of Justice with 
a view to establishing such violation.*** 

“Any natural or legal person may submit to the Court of Justice, 
under the conditions laid down in the preceding paragraphs, a com- 
plaint to the effect that one of the institutions of the Community 
has failed to address to him an act other than a recommendation or 
an opinion.” 


Again, under Article 169 the Commission may sue a Member State for 
failure to perform its obligations under the Treaty, and under Article 170 
one Member State may sue another for violation of the Treaty. 

Among other Articles defining the jurisdiction of the Court of Justice are 
Article 178, which deals with litigation relating to reparation for damage 
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caused by the institutions or agents of the Community; Article 180, which 
deals with disputes concerning performance by the Member States of their 
obligations under the statutes of the European Investment Bank; and 
Article 172, which provides that regulations issued by the Council pursuant 
to the Treaty may likewise confer certain enforcement powers upon the 
Court. 

Direct access to the Court, by private persons, is limited. Although the 
Court has not been given original jurisdiction in disputes between private 
persons, nevertheless the Court may sometimes be called upon by national 
courts to enunciate a rule of law in relation to a private dispute or, on 
petition of a private party, to determine the rights of that person in relation 
to the Community or its organs. Thus, Article 177 provides that where a 
question directly concerning the interpretation of the Treaty itself, or acts 
of Community institutions, or the rules of bodies set up by the Council, 
arises in litigation in a national court, such a question may, and where the 
national court is one of last resort must, be referred to the Court of Justice 
for an interlocutory judgment. Again, Articles 173 and 175, quoted above, 
allow private parties (natural or legal persons) directly to petition the Court 
to review an act (or failure to act) of the Council or Commission which such 
person may deem to be (i) in violation of the Treaty, (ii) a procedural error, 
or (iii) an abuse of power. 

Nor does the Court have jurisdiction in the first instance over disputes 
between individuals and the Member States. Yet, should a private person 
bring an action against a Member State, in a national court, arising from 
measures taken (or not taken) under a directive issued by the Council or 
Commission, the legality of the directive might have to be brought in issue. 
This, again, is one of the situations where the interlocutory judgment pro- 
cedure outlined in Article 177 would be resorted to. 

Finally the Court may take cognizance of certain disputes voluntarily 
submitted to it pursuant to an agreement of the disputants. Article 181 
reads: 


“The Court of Justice shall be competent to make a decision pur- 
suant to any arbitration clause [clause compromissoire] contained in 
a contract concluded, under public or private law, by or on behalf of 
the Community.” 


Article 182 is of similar tenor: 


“The Court of Justice shall be competent to decide in any dispute 
between Member States in connection with the object of this Treaty, 
where such dispute is submitted to it under the terms of a com- 
promise.” 


Where an action is brought by the Community in a national court of one 
of the Member States, or where enforcement of a judgment of the Court of 
Justice or enforcement of an act of another of the institutions of the Com- 
munity is sought in a national court, the procedural law applied in the court 
of the respective Member State controls (Art. 192). 

The Court does not have subpoena power; rather, it “. . . may request the 
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parties to produce all documents and to supply all information which the 
Court considers desirable. In case of refusal, the Court shall take judicial 
notice thereof.” (Protocol, Art. 21). But the Court may issue, to national 
tribunals, commissions to take testimony (Protocol, Art. 26) and thus has 
effective means of assuring that testimony necessary to the disposition of the 
case may be compelled, notwithstanding the Court’s lack of subpoena power. 

Mention has been made of the inevitability of conflict of laws questions 
under the novel concept here present of the imposition of a supra-national 
court over judicial systems of the Member States. It is suggested that the 
matter be viewed not so much as an imposition of a higher court over exist- 
ing judicial structures but, rather, as the carving out of certain fields from 
the subject matter normally dealt with in domestic court systems. The 
Member States have yielded part of their sovereignty over comparatively 
narrow sectors of their economies. The Court’s jurisdiction is limited to 
these sectors. 

In applying the Treaty to specific situations, the national courts and the 
Court of Justice will undoubtedly do so with varying interpretations and 
effect. After all, there are six Member States with well developed domestic 
judicial systems and, as has been noted, only the highest court in each 
system is required to refer questions of Treaty interpretation to the Court 
of Justice. Lower courts are free to do so or not as they see fit. 

Nor can one assume that there will be uniform treatment among Member 
States of the decisions of the Court of Justice and the acts of the other Com- 
munity institutions. The constitutions of the Member States differ in their 
provisions for delegation of powers to the Community. For example, The 
Netherlands amended its Constitution to declare the supremacy of inter- 
national treaties and the acts of bodies created by such treaties; local courts 
are not permitted to review the constitutionality of international agree- 
ments. On the other hand, the Belgian Constitution is silent on the matter, 
and in Belgium, presumably, judicial determinations failing to give effect 
to Treaty provisions must be overcome by domestic legislation. 

The tasks entrusted to the Community institutions by the Treaty would 
be formidable even for a federal union, and the Community falls far short 
of that. In view of the disparity in the national traditions and the differing 
constitutional systems of the Member States, the Treaty draftsmen did well 
to provide even an institutional structure within which there might even- 
tually develop a common jurisprudence. 
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APPENDIX 


COMPARATIVE OUTLINE OF THE STRUCTURES 
OF THE THREE EUROPEAN COMMUNITIES 


The institutional structures of the Coal and Steel Community, Euratom 
and the Common Market are all essentially similar, the latter two having 
largely been modeled on the Coal and Steel Community. They are based on 
the concept of an executive, a legislative and a judicial power, with the 
legislative body (the “Assembly”) primarily limited to an advisory capacity, 
and the executive power divided between a Council of Ministers represent- 
ing each Member State and a Commission (called “High Authority” in the 
Coal and Steel Community) composed of independent technicians. In addi- 
tion the Economic and Social Committee (called “Consultative Committee” 
in the Coal and Steel Community), strictly an advisory body, represents the 
interests of certain economic and social groups. 


1. THE EXECUTIVE BRANCH 


The Commission (or High Authority) is composed of nine members (five 
for Euratom) appointed for four-year terms (six years for the Coal and Steel 
Community) and chosen for their competence with respect to the purposes 
of the different communities. They may hold no other positions and must 
exercise their functions completely independently, neither seeking nor ac- 
cepting instructions from any government or other body. They are appointed 
by the Governments of Member States acting in common accord (the Coal 
and Steel Community provides for appointment by a five-sixths majority of 
the Member States under certain circumstances and for cooption of cer- 
tain members). Decisions are taken by a majority vote. Nationals of at least 
five member States must be members of the Commission. The Commission 
is responsible to the Assembly in that its members must resign if a motion 
of censure against the Commission is adopted by a majority of two-thirds of 
the votes cast, representing an absolute majority. 

The Council is composed of representatives of the Member States, each 
government delegating one of its members to it. The presidency is exercised 
by rotation. Different majorities are required for different decisions, depend- 
ing on the question under consideration and the manner of its presentation: 
the Common Market and Euratom treaties provide for the adoption of reso- 
lutions by an absolute majority (i.e., four votes), by unanimous decision (of 
those voting), or by a qualified majority (i.e., a weighted vote giving Ger- 
many, France and Italy four votes each, Belgium and the Netherlands two 
each, and Luxembourg one, and requiring twelve affirmative votes for pas- 
sage, including an affirmative vote by at least four members in all cases not 
requiring a previous proposal by the Commission); differently weighted 
votes are required for the adoption of certain budgets. The Coal and Steel 
Community treaty provides for the adoption of resolutions by an absolute 
majority including the affirmative vote of a producer of at least twenty per 
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cent of the Community’s coal and steel (i.e. France or Germany), by a major- 
ity of three if France and Germany are included, or by unanimous vote 
(of all members). 

The division of power between the Commission (or High Authority) and 
the Council is complex. Basically, the Commission initiates proposals which, 
depending on their nature, may or may not require approval by the Council 
before they become effective. Once effective they are put into execution by 
the Commission, which is responsible for the overall administration of the 
treaty. Thus the Commission, a body of international functionaries, is, in 
effect, the embryo of a supra-national cabinet many of whose actions are, 
however, subject to the approval and control of the Council, directly repre- 
senting the governments of the Member States. Certain questions which are 
considered primarily political (e.g. agreements with a third country or inter- 
national organization) are within the sole competence of the Council which, 
in some instances, need not even obtain the opinion of the Commission. 


2. THE LEGISLATIVE BRANCH 


A single Assembly fulfills the extremely limited parliamentary functions 
assigned to the legislative branch by the three Treaties. The Assembly may 
question, orally or in writing, members of the Commission, who must reply. 
However it does not have the right of initiative, nor may it question the 
members of the Council, even though the latter (as well as the members of 
the Commission) must be heard by the Assembly at their request. The 
Assembly’s main functions are the discussion of the Commission’s annual 
report, the examination of the budget presented by the Council and the 
proposal of amendments thereto (which the Council need not accept), and 
the giving of opinions (again, not binding) in the numerous instances in 
which the Treaties require the Commission or the Council to consult the 
Assembly. In theory its most potent weapon is its right to bring about the 
resignation of the members of the Commission by a vote of censure. The 
radical nature of such an action, however, impairs its usefulness. A more 
practical means of exerting a certain amount of influence, although limited, 
lies in the effect which debates and resolutions, although binding on no one, 
may have on public and official opinion. The complaint voiced by the 
Council in the early years of the Coal and Steel Community, and unheeded 
by the Assembly, that the latter was debating questions not presented to it 
by one of the executive bodies, is indicative of the weight which is already 
being given to the Assembly’s deliberations. 

The Assembly holds regular annual sessions and meets in extraordinary 
session at the request of the Council, of the Commission or of a majority of 
its members. It acts by a simple majority vote. It is composed of 142 dele- 
gates, of which 36 each are from Germany, France and Italy, 14 each from 
Belgium and The Netherlands and 6 from Luxembourg. The delegates are 
appointed by the various parliaments from among their members and in 
practice reflect, more or less accurately, the political spectrum of each 
parliament. 
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The seeds of an assembly elected by direct universal suffrage are con- 
tained in a treaty provision calling upon the Assembly to draw up pro- 
posals to this effect. However the Council must approve such a proposal 
unanimously and submit it to the Member States for ratification. 


3. THE JUDICIAL BRANCH 


Again, a single institution, the Court of Justice, serves the three Com- 
munities. Its functions are multiple, in that it combines features of an 
international court, a constitutional court, an administrative tribunal and 
an arbitral tribunal. Thus it may (a) annul, at the request of a Member State, 
the Council, the Commission, or any interested party, any acts of the Council 
or the Commission on grounds of “incompetence, of errors of substantial 
form, of infringement of this Treaty or of any legal provision relating to 
its application, or of abuse of power’; (b) consider a complaint by any 
interested party or institution charging the Council or the Commission with 
failure to act, in violation of the Treaties; (c) decide, upon the request of 
the Commission or of a Member State, whether a Member State has failed 
to fulfill any of its obligations under the Treaties (when such a request is 
made by a Member State under the Common Market or Euratom treaties 
the matter must first be referred to the Commission for an opinion; under 
the Coal and Steel Community Treaty all other remedies must first be 
exhausted); (d) try actions for damages, based on contract or otherwise, 
brought against a Community; (e) hear disputes between a Community 
and its employees; (f) impose penalties provided in regulations issued by 
the Council and hear appeals brought by persons or enterprises against 
penalties imposed by the Commission; (g) deliver a “preliminary decision” 
concerning the interpretation of the Treaties or the validity or interpreta- 
tion of acts of any institution of the Communities; if such a question is 
raised before a national court whose decision can not be appealed the mat- 
ter must be referred to the Court of Justice, and any national court may 
request a preliminary decision whenever it considers that its judgment de- 
pends on the ruling asked for; (h) act as an arbitration tribunal pursuant to 
an arbitration clause contained in any contract concluded by or on behalf 
of the Communities. 

There are numerous relatively minor differences between the provisions 
in the three Treaties regarding the Court, such as the time limit for bring- 
ing a suit for annulment (two months, under the Common Market and 
Euratom treaties, from the publication or notification of the act sought to 
be annulled; one month under the Coal and Steel Community Treaty). 
Most important, perhaps, is the fact that the Coal and Steel Community 
Treaty, unlike the others, prohibits the Court from reviewing the High 
Authority’s evaluation of a “situation, based on economic facts and circum- 
stances, except in the case of abuse of power or clear misinterpretation of 
the Treaty or of a rule of law relating to its application.” 

The Court of Justice is composed of seven judges. It may sit en banc or it 
may set up three or five judge chambers for any case except when asked to 
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deliver a “preliminary opinion.” The Court is assisted in its work by two 
impartial advocates-general who present reasoned conclusions, or what may 
be called amicus curiae briefs, on each case before the Court. The judges 
and advocates-general are appointed for six year terms by the governments 
of the Member States acting by common accord. 


4. REPRESENTATION OF SPECIAL GROUPS 


The EEC and Euratom treaties provide for the establishment of a single 
Economic and Social Committee composed of 101 members (Germany, 
France and Italy 24 each, Holland and Belgium 12 each, Luxembourg 5) 
chosen by the Council (unanimity rule) for four-year terms from lists sub- 
mitted by each Member State containing twice as many candidates as there 
are seats allotted to its nationals. The members, however, are appointed in 
their personal capacity and may not be bound by any mandatory instruc- 
tions. They should represent the various categories of economic life, in 
particular, producers, agricultural and transport interests, workers, mer- 
chants, artisans, and the liberal professions. 

The Committee is convened at the request of, and must be consulted by, 
the Council or the Commission in the numerous cases provided for in the 
treaties—generally the same cases requiring consultation of the Assembly 
—and in any cases in which they deem it appropriate. The Committee has 
specialized sections for the main fields covered by the treaties (agricultural, 
transport, atomic energy), but these sections may not be consulted inde- 
pendently of the Committee. 

The Coal and Steel Community Treaty provides for a Consultative Com- 
mittee composed of not less than thirty and not more than fifty-one mem- 
bers, including an equal number of producers, workers, and consumers and 
dealers. The members are appointed to two year terms by the Council 
(majority rule). For the purpose of choosing producers and workers the 
Council designates representative organizations among which it allocates 
the seats to be filled, and each of which submits a list containing twice as 
many candidates as there are seats allocated to it. Members may not be 
bound by instructions from organizations which they represent. 

The Consultative Committee may be convened at the request of either a 
majority of its members or the High Authority. The High Authority must 
submit to the Committee certain programs and general objectives which it 
has drawn up, keep the Committee informed of the broad lines of certain 
of its actions (especially with respect to investments, financial assistance 
and anti-trust provisions), and consult the Committee in the cases provided 
for in the treaty or whenever it deems proper. Unlike the Economic and 
Social Committee the Consultative Committee may not be consulted by 
the Council. 
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Committee Report 


COMMITTEE ON PROFESSIONAL ETHICS 


OPINION No. 839 


Question: An attorney is engaged in advising immigrants who have entered 
the United States as visitors regarding the procedure for changing their 
status to that of a permanent immigrant, which gives them the right to work. 
Depending on the place of birth of the immigrant this is accomplished 
either by leaving the country and returning under an available quota or by 
obtaining an adjudication of the Immigration Service. The clients are for the 
most part persons of small means and are sponsored by relatives or friends 
in the United States whose means are also small. Their command of the 
English language is frequently limited. 

The attorney enters into a fee agreement (guaranteed by the sponsor) 
under which one-third of the fee is paid in advance, one-third at the time 
of the client’s departure from the United States or at the time of the hearing 
if he applies for an adjudication, and one-third when the change of status 
is accomplished. 

The agreement provides that if the attorney is discharged or the attempted 
change of status is abandoned, the fee will be computed according to the 
number of hours the lawyer has devoted to the case at a fixed rate per hour. 

The lawyer has found it difficult and in many cases impossible to collect 
the last one-third of his fee because the clients often disappear shortly after 
their change of status is effected. He therefore proposes to include in the 
fee agreement a confession of judgment for the unpaid fee plus 20% thereof 
to cover the costs of collection. The confession would be used as security 
only and would not be filed until the exact amount of the fee is determined 
and the client is in default under the fee agreement. 


Opinion: The Committee recognizes that there may be special situations in 
which the use of a confession of judgment as security for legal fees may be 
justified, especially where the client is a person of experience and fully able 
to understand his rights and obligations (see Opinion No. 430, N.Y. County 
Lawyers Association). But to use the extraordinary practice of a confession 
of judgment in dealing with clients whose ignorance or language difficulties 
make it unlikely that they will understand the full significance of a judgment 
against them, including its effect upon their credit standing and employ- 
ment opportunities, seems to the Committee to be so mercenary as to reflect 
unfavorably upon the dignity of the profession (See Canon 29). The 20% 
collection charge would clearly be objectionable because its amount might 
or might not be commensurate with the cost of collection. The Committee 
also believes that the practice should be condemned as applied to the attor- 
ney’s fee, even though ascertainable in amount. The opportunities for over- 
reaching and evasion of professional supervision and discipline which the 
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practice would present in the case of poor and inexperienced immigrants 
are such as to lead the Committee to the view that the practice is, at least 
prima facie, improper from an ethical standpoint. 


June 1, 1959 
OPINION No. 840 


Question: A motor vehicle owned by A collided with a motor vehicle owned 
by B. Both A and B were insured by the same insurance company. 

Thereafter, A, appearing in person, instituted suit against B for property 
damage. B referred the suit to the insurance company which designated law 
firm C to represent B. B requested firm C to file on his behalf a counterclaim 
for personal injuries sustained in the collision but firm C refused and filed 
an answer denying generally the allegations of the complaint. B then re- 
tained separate counsel who commenced a separate action on B’s behalf 
against A to recover damages for personal injuries sustained in the collision 
and for property damage. D, an employee of firm C, appeared as attorney 
for A. 

May firm C and its employee D properly represent clients A and B when 
these clients’ interests are in conflict? 


Opinion: The Committee is of the opinion that it is shocking and grossly 
improper for firm C and its employee D to have undertaken the representa- 
tion of both clients A and B in this matter. (See Opinion 652). Canon 6 
states that it is unprofessional for a lawyer to represent conflicting interests. 
That Canon also describes the lawyer’s obligation to represent his client 
with undivided fidelity. Under Canon 37, it is the duty of a lawyer to pre- 
serve his client’s confidences. The opinion has been expressed previously 
that, in applying Canon 6 to a given situation, the factor of insurance is 
irrelevant, since interests which are essentially adverse, remain so, regardless 
of any contract of indemnity (Opinion 711; Opinion 703). 

The Committee is of the further opinion that the prohibitions of Canons 
6 and 37 require that firm C and its employee D withdraw from the case and 
request the parties (or the insurer) to retain separate and independent coun- 
sel for each of the parties. The difficulties encountered by B illustrate clearly 
the reason for the Canons which prohibit a lawyer from attempting to serve 
two masters in the same cause. 


June 1, 1959 
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